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CURRENT TOPICS. 





Last Monday was the first day of the Octo- 
ber Term, 1883, of the Supreme Court of the 
United States. The number of cases upon 
the docket at that time was a trifle over 1000, 
or an increase of alittle more than 50 cases 
over the number docketed at that time last 
year. In view of the rate of disposition of 
causes, heretofore attained, it is fair to pre- 
sume that, at most, not more than 400 cases 
will be disposed of at the present term, and 
that at the adjournment next spring, the 
court will still be between 600 and 800 cases 
behind. It is much to be hoped that the evil 
of this state of affairs will sufficiently impress 
itself upon congress at the coming session, to 
bring about some practical measure of relief. 





The line that forms the limitation of the 
rule, allowing injuries to the feelings to be 
considered as an element of damages in ac- 
tions for negligence, is so shadowy as not al- 
ways to admit of its being plainly indicated 
by words. A recent decision of the Supreme 
Judicial Court of Massachusetts (White v. 
Dresser), turns upon a distinction, in actions 
for injuries to real property, based upon the 
use to which the property injured was ap- 
plied. The defendant dug upon his own 
land, which formed the natural lateral sup- 
port of the plaintiff’s adjoining land, so that 
some of the plaintiff's land and a stone wall 
upon it fell, and some trees which had been 
set out upon the land by the plaintiff were 
endangered. It was admitted that this, if 
done without malice or negligence, would be 
a wrongful act and entitle the plaintiff to 
damages for the injury to his land in its nat- 
ural state. If done negligently, he could re- 
cover for injury to his land and to improve- 
ments and erections upon it. The court below 
ruled in effect, that if the defendant’s viola- 
tion of the plaintiff’s right of lateral support 
occurred through gross carelessness or 
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want of ordinary attention to the rights of the 
plaintiff, the measure of damages might in- 
clude injury to the feelings of the plaintiff, as 
well as injury to his property. The court did 
not find, and the evidence does not disclose, 
any circumstance of aggravation which could 
cause injury to feelings, unless gross care- 
lessness can be deemed such. Said the Su- 
preme Court: ‘‘Waiving the question whether 
the rule of damages given would have been 
proper had the injury been inflicted with a 
manifest disregard of the plaintiff’s rights, 
and with a purpose to injure him exhibited, it 
is sufficient to say that there was nothing in 
the nature of the injury to the plaintiff's 
property which involved injury to his feel- 
ings, and nothing in the circumstances at- 
tending it, as shown by the evidence and 
found by the court, which could give him a 
right to damages for wounded feelings. Em- 
blen v. Myers, 6 H. & N. 54; Canning v. 
Williamstown, 1 Cush. 451; Stowe v. Hey- 
wood, 7 Allen, 118; Meagher v. Driscoll, 
99 Mass. 281; Hawes v. Knowles, 114 
Ib. 518. Meagher v. Driscoll was trespass 
for breaking and entering the plaintiff's close 
which was the burial place of his deceased 
child, and removing the remains of the child. 
The defendant claimed that the act was done 
through accident and mistake as to the plain- 
tiff’s rights, and that the measure of damages 
should be the actual injury to the real estate 
only. A ruling that if the defendant acted 
either with a willful disregard of the plain- 
tiff’s rights or under a mistake arising from 
gross carelessness, the jury might, in assess- 
ing the damages, consider the injury to the 
plaintiff's feelings, was sustained. The nat- 
ural consequence of the trespass was injury to 
the plaintiff's feelings, and the point decided 
was that the damages could not be mitigated 
by reason of a mistake of the defendant aris- 
ing from his grossa negligence. In the case at 
bar, gross carelessness was the only ground 
for allowing damages for injured feelings. 
Neither the plaintiff's ownership of his land 
nor the use which he had made, or which he 
intended to make, of it were sufficient so to 
identify or connect him with it that the injury 
to it would, of itself, be a personal injury to 
him. 
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STIPULATION ‘FOR ATTORNEY FEES 
IN. PROMISSORY NOTES. 





A comparatively recent custom of stipulat- 
ing for an attorney fee in a promissory note, 
in case an action is brought for the collection 
of the note, has given rise to such a varied 
line of decisions in this country, in regard to 
the effect of such stipulations as to give th 
subject more than ordinary importance. While 
as a general rule, the oftener any question of 
law comes before the courts, the more settled 
the law on that question becomes, yet, in re- 
gard to the question under consideration, the 
contrary seems to be true, and the difference 
of judicial opinions and the variety of grounds 
on which they are based, make the question 
an unusually interesting one. 

Some courts have held that a stipulation in 
a note to pay an attorney fee in case it be- 
comes necessary to sue on the note, is a con- 
tract to pay usury, and therefore void.! 
In Bullock vy. Taylor, Cooley J. held that 
the sum stipulated for in the note was a pen- 
alty and an agreement to pay usury. He 
says: ‘‘A stipulation for such a penalty we 
think must be held void. It is opposed to 
the policy of our law concerning attorney’s 
fees, and is susceptible of being made the in- 
strument of the most grievous wrong and op- 
pression. It would be idle to limit interest to 
a certain rate if under another name forfeitures 
may be imposed to an amount without limit. 
The provision in these notes is as much void 
as it would have been had it called the sum 
imposed by its true name of penalty or 
forfeiture.’’ And in Dow v. Updike it was held 
that the stipulation was a mere shift or de- 
vice whereby the lender could get more than 
legal interest, and consequently could not be 
enforced. In the case of State v. Taylor the 
defendant had given his bond for the sum of 
$25,000, borrowed from the fund commission- 
ers of Muskingum county, and also executed 
a warrant of attorney to confess judgment, 
and on the same paper agreed to pay, in addi- 
tion to the principal and interest, a further 
sum of five per cent. as an attorney fee in case 
an action was brought to collect the amount. 
The court held that such a contract was usuri- 
ous and only a device to obtain more interest 

1 Bullock v. Taylor, 39 Mich. 159; Dow v. Updike, 


11 Neb. 9% Toole v. Stephen, Leigh 581; State v. Tay- 
lor, 10 Ohio 378; Meyer v. Hart, 40 Mich. 517. 





than the law allowed,and that if such contracts 
could be enforced, the statutes against usury 
were virtually repealed. 

It seems to us that the courts in these cases 
have gone further than the law would warrant. 
Whether or not a contract is usurious, or a de- 
vice to cover usury, is a question of fact for 
the jury.? How can a court assume such a con- 
tract to be a cover for usury any more than it 
could assume, without evidence, that the prin- 
cipal included more than the sum due and was 
therefore usurious? In the language of Jus- 
tice Deady: ‘‘A court assumes to make law 
rather than declare it, when it pronounces 
such a contract void, not because it is 
prohibited or intrinsically wrong, but be- 
cause it may be used as a cover for usury 
and a means of oppressing the debtor.’’® 
But there is still another reason why these 
decisions are inconsistent with themselves. 
If it be true, as it has been decided, that 
stipulations are agreements to pay penalties 
for default in prompt payment of the note,* 
then such stipulations are not usurious. It 
is an old and well established principle of law 
that a promise to pay, in addition to the sum 
borrowed, with interest, a further sum as a 
penalty in case payment is not made when 
due, is not a promise to pay usury, for 
the reason that the maker of the note may 
pay the principal and avoid the penalty.® 

With all due respect to the courts that 
hold such contracts void on the ground of 
usury, it seems that the weight of authority 
supports the doctrine that such contracts are 
not per se usurious, and that if the face 
of the note show «a contract free from 
usury, the mere fact that it contains a stipu- 
lation for an attorney fee will not affect it.° 
In Billingsley v. Dean it was held that an 
agreement in a promissory note to pay all at- 


2 Cockle v. Flack, 93 U. 8. 344; Stevens v. Davis, 3 
Met. 211. r 

8 Wilson 8S. M. Co. v. Moreno, 6 Sawy. 85. 

4 Bullock v. Taylor, 39 Mich, 139; Johnston v. Speer, 
92 Pa. St. 228; Gaar v. Louisville R. Co. 11 Bush. 
180. 

51 Hawk. P.C. ch. 82. sec. 8; 2 Rol. Abr. 801; 2 
Inst. 89; 2 Par. N. & B , 413,414; Chitty Court. 704; 
Cutler v. How, 8 Mass. 257; Lawrence v. Cowles, 13 
Ill. 577; Wright v. Shuck, 1 Morris 424; Call v. Scott, 
4 Cal. 402; Pollard v. Baylors,6 Munf. 433; Judy v. 
Gerard, 4McLean 360; Tuttle v. Clark, 4 Conn. 153; 
Roberts v. Trenayne, 2 Croke 507; Chesterfield v. 
Faussen, 1 Atk, 342; 5 Coke 69; 2 Burrows 891; 17 
Cent. L. J. 138, 8. c.; 16 N. W. Rep. 486; Conrad v. 
Gibbon, 29 Iowa 128. 

611 Ind. 3651. 
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torney’s fees and other costs incurred in its 
collection was not a promise to pay usury, 
and that such a note was valid, and this seéms 
to be the established law in Indiana.” In the 
last case cited the court says: ‘‘A stipu- 
lation whereby the debtor agrees to be liable 
for reasonable attorney’s fees in the event that 
his failure to pay the debt shall compel the 
creditor to resort to legal proceedings to col- 
lect his demand is not only not usurious, but 
is so eminently just that there should be no 
hesitation in enforcing it.’’ And in Wilson 
S. M. Co. v. Moreno, Deady, J., makes 
use of the following language: ‘‘An 
agreement by a debtor to pay a reason- 
able attorney’s fee, in case his creditor 
is compelled to incur the expense of 
an action to collect the debt, is only an 
agreement to se far reimburse the creditor 
the loss which he may sustain by reason of 
the debtor’s failure to perform his contract to 
pay hisdebt. In justice and fairness it stands 
on as high ground as the right to recover 
damages for the non- performance of any con- 
tract—such as to deliver grain or goods at a 
certain time and place.’’® However, it was 
thought that if the fee were so large as to 
suggest the idea that the argument was only 
a cover for usury, the court ought to be slow 
in enforcing it, and ought, perhaps, on slight 
evidence, to reduce it toa reasonable sum. 
In Gaar v. Louisville Banking Co.° it was 
decided that such contracts were not usuri- 
ous, and that they provided for a penalty. 
The rule seems to be, that when the debtor 
can, by the terms of his contract, discharge 
the debt at maturity by payment of the prin- 
cipal and legal interest, the contract is not 
usurious. 2° 

Some courts hold that a_ stipulation 
for an attorney fee in a promissory note 
is void, buton the broader ground that 
such contracts tend toward the oppression 
of the debtor to encourage litigation, and 
that they are against public policy. 


7 Smith v. Muncie Nat. Bank, 29 Ind. 158; Wyant v. 
Pattorf, 387 Ib. 512; Hubbard v. Harrison, 88 Ib. 323; 
Stoneman v, Pyle, 35 Ib. 104; Johnston y. Crossland, 
84 Ib. 884; Smith v. Silvers, 32 Ib. 321. 

8 6 Sawy. 35. 

911 Bush. 180. See also 8 South, L. Rev. 516; 14 Fed. 
Rep. 670; Tyler on Usury 96. 

10 Witherspoon vy. Musselman, 14 Bush. 214; Rilling 
v. Thompson, 12 Ib. 310; Thommasson y. Townsend, 
10 Ib. 114. See also cases cited above. 





In Merchant’s Nat. Bank v. Sevier,“ Cald- 
well J. makes use of the following expressive 


language: ‘‘Itis a significant fact that of 
all the forms of bills and notes given in the 
books not one contains such a provision. It 
is comparatively of modern origin. It is the 
invention of cunning shavers and one of the 
methods by which they seek to fleece their 
victims. It is an exotic in commercial and 
banking circles, where business is conducted 
according to commercial usage and with that 
integrity and fairness usually characterizing 
the dealings of banks and businessmen. This 
is the first instance that has come under our ob- 
servation where this bad invention has found 
its way to the discount board of a national 
bank.’’ Language just as strong was used in 
Witherspoon v. Musselmann,!? where it was 
held that such contracts are absolutely void, 
because they are contrary to the policy of the 
laws of the State prescribing the amount of 
attorney fees that may be taxed against the 
unsuccessful litigant, are arguments to pay 
penalties, tend to the oppression of the debtor 
and encourage litigation. In Ohio, also, such 
contracts are looked upon with disfavor and 
are declared to be against public policy.*% 
The principal conflict on the question of 
the effect of such a stipulation in a promis- 
sory note, has been in regard to the negoti- 
ability of such instruments. If we should say 
that the tendency is to regard promissory 
notes otherwise negotiable, still so, notwith- 
standing the stipulation for an attorney fee, 
it might be said on authority just as weighty, 
that the tendency is to regard such notes non- 
negotiable. In considering this question, the 
best that can be done is for each person to 
decide for himself on which side the weight of 
authority lies, and he will have little trouble 
in finding good authority to support his decis- 
ions. In Missouri it is well settled that a prom- 
issory note, otherwise negotiable, loses its 
negotiability, if it contain an agreement to 
pay an attorney fee. In First Nat. Bank of 
Trenton v. Gay,!* Sherwood J., in giving the 
opinion of the court, says: ‘‘For the reason 
that the instrument in suit is not precise as to 


11 14 Fed. Rep. 662. 

12 14 Bush. 214. 

13 Martin v. Trustees, etc., 18 Ohio 250. Shelton v. 
Gill, 11 Ib, 417; Spalding vy. Bank of Muskingum, 12 
Ib. 544. 

14 68 Mo. 33. 
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the amount to be paid, we do not regard it as 
apromissory note. * * * * * Here a 
portion of the amount promised to be paid, 
to-wit: the attorney’s fees, depends upon the 
contingency whether another portion speci- 
fied by the same paper is paid on maturity. 
There are, however, authorities which hold to 
a different view from the one here enunciated, 
but we regard them as seriously endangering 
elementary principles and _  definitions.’’ 
In a later case it was held that such an in- 
strument was not negotiable, and that an ac- 
tion against the indorser as indorser could 
not be maintained.15 

It will be noticed by consulting these cases 
that in each case the amount of the attorney’s 
fee was specified in the contract, as so much 
per centum of the amount to be collected and 
was therefore as certain as to amount, as in- 
terest itself. All the uncertainty there could 
be would be in the fact that there might never 
be any occassion to collect the fee. Had the 
amount for the attorney fee been stated as ‘‘a 
reasonable sum,’’ perhaps there might have 
been some ground for holding the amount un- 
certain, but even then it seems the amount 
due at maturity is the amount to be deter- 
mined with certainty and not what may be- 
come due afterward. So also in North Caro- 
lina it was held that a note for a certain 
amount, containing a stipulation for the pay- 
ment of all collection and counsel fees in case 
an action was brought was uncertain as to 
amount and for this reason not negotiable. 1® 
In Woods v. North,’’ the note sued on was 
an agreement to pay a certain sum at a cer- 
tain time and also a collection fee of five per 
cent. in case the note was not paid when due. 
The court held that the note was not nego- 
tiable for the reason that the amount due was 
uncertain, and by implication at least, held 
that the parties could not stipulate as to the 
amount tw be paid for collection fees, but that 
such fees would depend upon their reasona- 
bleness to be determined by a jury. Such 
agreements were further characterized as 
‘‘luggage’’ which once being permitted to be 
introduced into negotiable instruments would 
pave the way for all sorts of stipulations 


6 Sumstag vy. Conley, 64 Ib. 476. See also First Nat. 
Bank of Carthage v. Marlow, 71 Ib. 618; Same vy. 
Jacobs, 78 Ib. 35. 

16 First Nat. Bank etc. v. Byrum, 84 N.C, 24; s. c., 
37 Am. Rep. 604. 

17 64 Pa. St. 407. 





which would be insertedin negotiable paper- 
In Johnston v. Speer, it was held that an 
agreement ina note to pay an attorney fee 
the amount of which was left blank rendered 
the note non-negotiable. 

In Minnesota a similar doctrine prevails. 
In Jones v. Radatz,?® it was held that an 
agreement for a reasonable attorney fee if 
suit were brought, destroyed the negotiability 
of the instrument as the amount was rendered 
uncertain. The court thought that the 
amount of a negotiable instrument should not 
only be certain at the the time the instrument 
matured but until the whole obligation was 
discharged, and that any provision that ren- 
dered the amount uncertain, before that time 
would destroy the negotiability of the instru- 
ment. In Morgan v.Edwards,”° it was held that 
a written contract to pay a certainsum at a 
certain time with costs of collection including 
attorney fees was not negotiable on the 
ground that the amount was uncertain be- 
fore maturity. The instrument also con- 
tained a clause allowing the payee to declare 
the note due when he deemed himself inse- 
cure, even before the maturity of the note. 
It would only be in such case that there could 
be any collection or attorney fees and as there 
was a possibility of them becoming due be- 
fore the note matured, there was reason 
enough in deciding the instrument non-nego- 
tiable. But we imagine that if this clause 
had been omitted, the court would have held 
the note negotiable. However the court 
purposely refrained from giving any decision 
on this point. 

On the other hand there are many cases 
that hold promissory notes negotiable not- 
withstanding the agreement to pay an attor- 
ney fee in case an action is brought. In Nick- 
erson v. Sheldon,*! the court say: ‘The 
amount due by this note is absolutely 
certain and it possesses all the requisites of 
a negotiable instrument under the statute. 
There is no uncertainty as to the precise sum 
of money to be paid on the maturity of the 
note.’’ The same doctrine was affirmed in 
another case.42 However in an earlier case it 
was held that the attorney fee did not become 


18 92 Pa. St. 227. 

19 27 Minn. 240, 

2% 653 Wis, 599; See also Farquhar v, Fidelity ete. 
Co., 7 Cent. L. J, 333, 

21 23 Til. 872. 

22 Nickerson v. Babcock, 33 Ill, 376, 
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due until the suit had been commenced and 
for this reason could not be included in a 
judgment on the note.*° 

In Indiana an unconditional agreement in 
a note to pay an attorney fee and expenses of 
collection does not destroy the negotiability 
of the instrument,** but if the agreement were 
to pay the attorney fee, in case an action 
were brought to collect the amount of the 
note, it has been held illegal under a late 
statute.2> In Stoneman v. Pyle,” it was 
held that as the amount to be paid when the 
note became due was fixed and certain, an 
agreement in the note to pay an attorney fee 
after maturity, did not affect its negotiability. 
In Iowa also such stipulations do not affect 
the negotiability of promissory notes.?’ 
In this case the court skys: ‘*‘The sums 
payable by the terms of the note, are fixed 
and certain; they are subject to no increase 
and diminution. When they matured no 
inquiry was necessary to be made as to facts 
not apparent on the face of the notes in order 
to fix the amountdue. * * * The agree- 
ment for the payment of attorney fees in no 
sense increased the amount of money which 
was payable when the notes fell due and we are 
unable to see that it rendered that amount un- 
certain in the least degree. * * * In our opin- 
ion ti efore the court was correct in holding 
that tue instruments sued on are negotiable.’’ 
Howell, J., in Dietrick v. Baylie,?* makes 
use of language very similar to that in the 
above case. He says: ‘‘We think the addi- 
tional clause to pay ten per cent. as lawyer’s 
fees which are not claimed in this suit, did not 
change the character of the instrument, and 
make it different from what it is expressly 
declared to be, a note fora sum certain, pay- 
able at a date fixed. The payment of this 
sum was not made dependent on any condi- 
tion. ’’ 

The ground upon which all these cases hold 
that the-negotiability of a note is not affected 


28 Niekerson v. Babcock, 20 Ill. 497. 

% Fuley v. Meclung, 67 Ind. 10; Brown v. Barber, 
59 Ib. 683; Smock v. Ripley, 62 Ib. 82. 

25 Churchman v. Martin, 54 Ib. 388. 

2% 35 Ind. 104, See ‘also Wyant v. Pattorf, 87 Ind. 
518; Hubbard v. Harrison, 88 Ib. 823; Strough vy. 
Gear, 48 Ib. 100. 
es”? Sperry v. Horr, 82 Ia. 154, 

28 28 La. An. 767. See also Gaar v. Louisville Bank- 
ing Co., 11 Bush. 180; Howenstein v. Barnes, 5 Dillon 
482; Scuton v. Scovill, 18 Kan, 483; Wilson S. M. Co. 
v. Moreno, 6 Sawy. 35; Bank of B. N. A. v. Ellis, 6 
Id. 06, 





by an agreement to pay an attorney fee, is 
is that the amount is fixed at maturity and 
a contract in the note which does not tak: ef- 
fect until after the note matures, can not 
affect its negotiability. We can not see why, 
on principle, such reasoning is not sound. 
The note is negotiable only until maturity, 
and if the agreement does not affect its terms. 
while its negotiability lasts, why should it af- 
fect it at all. The doctrine is supported gen- 
erally by law writers.2? Ifthe agreement is 
held illegal and void it ought to be treated as 
surplusage, and as having no effect upon the 
negotiability of the note. It has been held 
that if a note contain a stipulation for an attor- 
ney fee the indorsers are liable for the pay- 
ment of this sum as well as the face of the 
note.*! In the Wilson S. M. Co. v. Moreno, 
Deady, J., says: ‘*The maker of these notes 
having agreed to pay an attorney’s fee to the 
holder thereof, if the same were not paid with- 
out action in my judgment each subsequent 
party thereto assumed a like responsibility to 
such holder and therefore the plaintiff is enti- 
tled to recover such fee from the defendants in 
this case.’” However other courts hold that 
the agreement to pay the attorney fee is only 
an obligation of the maker and that the surety 
contracted only for the payment of the debt 
and not forthe payment of the penalty.*” 
Sometimes the agreement in a note to pay 
a certain sum as attorney fee in case an ac- 
tion is brought, is held to be an agreement to 
pay liquidated damages. In MelIntire v. 
Cayley, it was held than an agreement to pay 
an attorney fee of ten per cent. was an agree- 
ment to pay liquidated damages, although it 
may be inferred that had the amount not 
seemed reasonable to the court it would have 
been regarded as a penalty. The court says: 
‘**The collection of a note of the amount sued 
on in this case might under some ciccum- 
stances involve, labor and expense, much 
greater than under others. There being this 
uncertainty the sum agreed upon by the par- 
ties will not be treated as a penalty unless for 


# 1 Dan. Neg. Inst. 54; 14 Fed. Rep. 674; 8 South. 
Law Rey. 519; 15 West Jur. 119 note; 29 Am. Rep. 
406; 1 Par. N. & B. 88, but contra; 11 Cent. L. J. 51a 
note; 12 Cent. L. J. 837. 

© 12 Cent. L. J. 387. 

811 Dan. Neg. Inst. sec. 62; Brit. Bank of N. A. v. 
Ellis, 6 Sawy. 86; Hubbard v. Harrison, 38 Ind. 323. 

32 Bulloek v. Taylor, 39 Mieh. 139; Shoat v. Coffeen, 
76 Ill. 245; Rodgers v. Hamilton, 49 Ga. 604; Collins 
’, Bullard, 57 Ib. 388; Ware v. City Bank, 59 Ib. S41. 
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such obvious excess znd disproportion to ra- 
tional expectation of injury as to make it 
clear that the principle of compensation was 
wholly disregarded, which does not appear in 
this case.’’®* But generally these stipulations 
are regarded as providins for penslties over 
which the court has control and which are 
to be adjusted according to the actual dam- 
age sustained.*+ Isaac N. Payne. 
Detroit, Mich. 


33 37 Ia. 676. 

#4 Gaar v. Louisville Bank Co., 11 Bush. 180; Woods 
v. North, 84 Pa. St. 407; Johnston v. Speer, 92 Ib. 228; 
Bullock v. Taylor, 39 Mich. 139. 
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ASSIGNMENT OF BILLS AND NOTES 
BY DELIVERY—LIABILITY OF 
TRANSFERRER WHEN SAME ARE 
FICTITIOUS, FORGED OR ALTERED. 





A broker, one who merely deals in com- 
mercial paper, and whose name does not ap- 
pear upon the same, nevertheless incurs cer- 
tain responsibilities, not so numerous as those 
of an indorser, but which are as firmly fixed 
and equally as obligatory. The transferrer 
of commercial paper without endorsement, 
unless it is specially stipulated otherwise 
between himself and his transferree, im- 
pliedly warrants that the paper is what it 
purports on its face to be—genuine, not 
fictitious nor forged, and that since its execu- 
tion it has not been altered in amount, and he 
is liable for a failure of consideration if it 
should prove fictitious, forged or altered.+ 
As said by the Supreme Court of Tennessee 
in Barton v. Trent:? ‘It is certainly true that 
a party who transfers a note to another by 
mere delivery, without endorsement, is not 
liable in the absence of fraud or special un- 
dertaking, though the note turns out to be of 
no value, by reason of the insolvency of the 
maker. But although he does not in general 
warrant the solvency of the maker of the note, 
yet it is well settled that he does warrant that 


1 Bell v. Dagg, 60 N. Y. 530; Whitney v. National 
Bank, 45 N. Y. 305; Ross v. Terry, 68 N. Y. 613; 
Swanzey v. Parker, 50 Penn. St. 441; Bigelow on 
Estoppel 445; Story on Promissory Notes, sec. 118; 
Burton y. Trent, 3 (Head) Tenn. 167; Snyder v. Reno, 
36 Lowa 329; Byles on Bills (Sharswood’s Ed.) 278; 
Bell vy. Cafferty, 21 Ind. 411; Cabot Bank vy. Morton, 
4 Gray 158. 

2 Supra. 





the note is not forged or fictitious;’’ and 
again, in Aldrich v. Jackson,? Ames, Chief 
Justice, said: ‘‘If the signatures of either of 
them be forged what he sells is not what upon 
its face it purports to be, and what therefore 
he affirms and thus warrants it to be, and he 
is liable to the vendee for what he has re- 
ceived from him on the ground of failure of 
consideration.’’ In Jones v. Ryde,* where 
the defendant sold the plaintiff a navy bill 
which purported to be for eighteen hun- 
dred pounds, and it was subsequently 
ascertained that the amount had been 
altered from eight hundred pounds, which 
being the amount really due the British Gov- 
ernment paid. In an action brought by the 
purchaser of the bill against his vendor it was 
held that he could recover the the balance for 
which the bill had been altered. 

When some of the signatures to the bill or 
note are genuine and others are forgeries, the 
rule remains the same as that above stated. 
In a case where a bill was suld upon which 
all the signatures were forgeries, except that 
of the last endorser, an effort was made to 
distinguish the case as one not falling within 
the principle just quoted, on the ground that 
as the last endorser was bound, the bill was 
of some value. It was held, however, that one 
who sells a bill offers it as an instrument drawn, 
accepted and endorsed as it purports to be.® 
Unless the negotiation upon the sale or 
transfer of the paper specially excludes the 
implication of a warranty, and a fortiori, when 
the paper is sold at a full and fair price, the 
seller will be held to have guaranteed the 
genuineness of the preceding endorsements 
upon it.® 

It is, however, equally well established, 
**that the contract of sale may be made in 
such form as to exclude the warranty of 
genuineness, which would be implied by law 
in the case of a contract silent upon that sub- 
ject.’’7 Of course, if the bill or note has 
been paid, or is invalid for any reason in the 
hands of the purchaser, and has ceased to 
constitute an obligation enforceable against 


85 Rhode Island 218, 

41 Marsh 157. 

5 Guerney v. Womersley, 4 E. & B. 133; Merriam v. 
Wolcott, 8 Alien 258; Allen vy. Clark, 49 Vermont 890. 

6 Williams v. Tishomingo Savings Institution, 57 
Miss. 633; Giffert v. West, 87 Wis. 115. 
7 Bell vy. Dagg, 60 N. Y. §30; Ross y. Terry, 63.N. Y. 
615. 
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the parties which it purports to bind, itis not | that in such cases, unless otherwise 
what the purchaser had a right to expect he | stipulated, the vendor by legal implica- 
was buying, and under the doctrine of implied | tion represents to the purchaser of the 


warranty he could recover against his vendor.® 
If the parties whose names appear upon the 
paper are in law incapable of contracting on 
account of some disability as infancy, cover- 
ture, lunacy, etc., the transaction between 
the transferrer and his vendee has not the 
requisites which it was agreed existed, and he 
may recover back the amount paid.’ If 
the transferrer of a bill or note at the 
time he made the assignment knew that a 
valid defense against it existed, or that the 
parties to it were insolvent, the concealment 
of such knowledge is a fraud upon the trans- 
ferree, and he can recover.!° If with ‘this 
knowledge he represents the paper to be good, 
the fraud is greater and the transferree can 
recover.1! Money ignorantly paid by an accom- 
modation maker on a note which had been so 
altered since its execution as to relieve him 
from liability can be recovered. A note hav- 
ing been so altered by the owner and holder 
when presented to the accommodation maker, 
was paid by him in igrorance of this fact, 
and without his making a critical examination 
of it, held to be a case for recovery.’ 

The rule that a bona fide holder of negoti- 
able paper is not affected by prior equities 
between the maker and payee does not apply 
when the holder receives it from the original 
payee by assignment or sale without endorse- 
ment, and he gets no better title than the 
payee, and the maker is not estopped from 
maintaining any defenses that would have been 
good against the original payee. A mere as- 
signment of negotiable paper without endorse- 
ment confers upon the holder the same rights 
only as he would derive upon an assignment 
of a bill or note’not negotiable. If in such 
case the beneficial interest be assigned, but 
there is no endorsement upon the paper, suit 
would have to be brought in the 
name of the payee.'% It would seem 

8 flurd v. fall, 12 Wis. 112; Fuke v. Smith, 7 Abb. 
N. Y. N. 8. 106. 

9 Baldwin v. Van Deusen, 87 N. Y. 487; Lobdell v. 
Baker, 3 Metc. 472; Husy v. Sebley, 66 Main 192. 

10 Story on Bills 224, 

11 Kennedy v. O’Connor, 835 Ga. 
Batchelder, Allen 304. 

12 Traker v. Little, Supreme Court of Kansas 12 
Cent. L. J. 21. 

13 Spinning v. Sullivan, Supreme Court of Miehigan 


14 Cent. L. J. 837; Andrews v. MeCoy, 8 Ala. 
920; Gookin v. Richardson, 11 Ala, 88). 


199; Bridge v. 





note that it constitutes a valid claim against 
the maker and endorsers, and if it should turn 
out otherwise, the purchaser could recover 
from his vendor in accordance with the rule 
heretofore cited.!* 

The measure of damages in the class of 
cases, we have been considering, is thus laid 
down by the Court of Appeals of Kentucky 
in Harst v. Chambers, supra: ‘*Tae appellant, 
when he assigned the note, undertook and 
agreed with the assignee that the latter could 
enforce it against the parties whose names 
were signed to it, or at least, that a legal ob- 
ligation existed upon the part or the obligors 
to pay it; and upon a failure to make the 
money out of the obligors, by reason of some 
legal defense existing at the time of the as- 
signment, the assignee is not only entitled to 
recover the amount paid for the note with its 
interest, but all the costs and expenses in- 
curred in the prosecution of the action to en- 
force its collection.’’ 


B. B. Boong. 
Mobile, Alabama. 


1é¢ Story on Bills 225; Hurst vy. Chambers, 12 (Bush. ) 
Ky. 155. 
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EXTKADITION — TREATY OF 1842 WITH 
GREAT BRITAIN—REQUISITION. 


STATE v. VANVERPOOL. 
Supreme Court of Vhio, September 25, 1883. 

1. A person extradited under the provisions of the 
treaty of 1842, between the United States and Great 
Britain, can not be detained in custody and prose- 
cuted fora different crime than the one specified in 
the warrant of extradition. 

2. The provisions of this treaty are part of the law 
of the land, enforceable by the judicial tribunals of 
this State, in behalf of a person so detained and pros- 
ecuted. 


Motion for Jeave to file a bill of exceptions to 
the judgment of the Court of Common Pleas of 
Belmont County. 

The defendants were indicted in the Court of 
Common Pleas of Belmont County, for forgery, 
committed in 1880. 

Upon being arraigned they pleaded, especially, 
that prior to the finding of the indictment, they 
were residents and citizens of Canada, and had 
been extradited therefrom to the State of Ohio, 
the extradition warrant specifying that they were 
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charged in Butler County with an offense within 
the provisions of the treaty of 1842, between the 
United States and Great Britain; that they had 
been tried in Butler County for that offense, con- 
victed and sentenced to the penitentiary, and that 
the term of their-imprisonment has not yet ex- 
pired. 

They claim that until a reasonable time after 
the expiration of that sentence, they cannot be 
tried for another offense. 

On demurrer to this plea the court of common 
pleas so held, and remanded the prisoners to the 
authorities of the penitentiary, and stayed the 
proceedings until a reasonable time after the ter- 
mination of their imprisonment to enable them to 
return to Canada. 

The State excepts to this decision, and now asks 
leave, under the provisions of section 7306 of the 
Revised Statutes, to file a bill of exceptions to the 
same. 

D. A. Holiingsworth and A. H. Mitchell, for 
plaintiff in error; C. H. Blackburn, for defendants 
in error. 

Jounson, C. J. delivered the opinion of the 
Court: 

L. The demurrer to plea presents the question, 
whether the facts stated, exempted the ac- 
cused from prosecution in Belmont County, until 
a reasonable time has elapsed after the expiration 
of their sentence for the crime committed in But- 
ler County. 

The State had obtained possession of the ac- 
cused from the authorities of Canada, under the 
provisions of the Ashburton Treaty, for trial in 
Butler County. 

They were there tried, convicted, and sentenced 
for the crime upon which they were extradited. 
Before the expiration of this sentence, the State 
sought to place them on trial for another crime 
charged to have been committed before extradi- 
tion in Belmont County, the lattercrime being 
one for which the accused might have been ex- 
tradited. 

The court of common pleas held that proceed- 
ings on the indictment in Belmont County must 
be suspended until a reasonable time after the ex- 
piration of the sentence in the Butler County case, 
or in other words, that the State, having obtained 
possession of the criminals, under the extradition 
treaty could not detain them in custody and put 
them on trial for another crime. 

it was held, that the obligations of this treaty 
created a personal right in favor of the person ex- 
tradited, which he could plead in suspension of a 
prosecution for such other crime, 

By the tenth article of the Ashburton Treaty, it 
was “agreed that the United States and her 
Britanic Majesty shall, upon mutual requisitions 
by them, or either ministers or authorities, re- 
spectfully made, deliver up to justice all persons 
who, bring charged with the crime of murder or 
with assault with intent to commit murder, or 
piracy, or arson, or robbery, or forgery, or the 
atterance of forged paper, committed within the 





jurisdiction of either, shall such an asylum be 
found within the territories of either: Provided, 
that this shall only be done upon such evidence of 
criminality as according to the laws of the place 
where the fugitives or personsso charged shall be 
found, would justify his apprehension and com- 
mitment for trial if the crime or offense had been 
there committed; and the respective judges and 
other magistrates of the two governments shall 
have power, jurisdiction and authority, upon com- 
plaint made under oath, to issue a warrant for 
the apprehension of the fugitive or person so 
charged, that he may be brought before such 
judge or other magistrates respectively—to the 
end that the evidence of criminality may be heard 
and considered; and if on such hearing, the evi- 
dence be deemed suflicient to sustain the charge, 
it shall be the duty of the examining judge or 
magistrate to certify the same to the proper 
executive authority, that a warrant may issue 
for the surrender of such fugitives. The expense 
of such apprehension and delivery shall be borne 
and defrayed by the party who makes the requisi- 
tion and receives the fugitive.”’ 

Independent of treaty stipulations, the obliga- 
tion to surrender fugitives from justice was of an 
imperfect nature. It rested on comity between 
States. Each determined for itself the extent ot 
this obligation, and the nature of the crime and 
mode of surrender. 

Prior to, as well as since the treaty of 1842, it 
has been the settled policy of both the United 
States and Great Britain to furnish an asylum for 
persons charged, in other States, with religious or 
political offenses. Each zealously vied with the 
other in maintaining this right of asylum. Hence 
it was that the treaty of 1842, was expressly lim- 
ited to seven well defined crimes. Hence it was, 
also, that the right to demand a surrender in the 
specified case named, was so carefully guarded. 
The accused was protected in his asylum, unless 
the authorities there should find him guilty of one 
of the crimes specified in the treaty. By the 
terms of the treaty, the judge or the magistrate of 
the government upon whom the demand was 
made, is to hear and determine according to the 
laws of his own country, whether there is a case 
made, and if so, to report to the proper executive 
authority, who shall issue a warrant for his ex- 
tradition. 

‘The right of the United States to demand the 
surrender of a fugitive from justice found in the 
British dominions, is purely conventional, hence 
the correctness of the ruling of the court below 
depends on the true construction of the treaty, 
and also how far the judicial tribunals of the de- 
manding government are required to give effect to 
the treaty stipulations, especially how far the 
judicial tribunals, Federal and State, can take cog- 
nizance of and enforce the provisions of the treaty 
upon the plea of the person surrendered, 

In U, A. y, Caldwell, 8 Blatchf, 141, and U. 4, 
v. Lawrence, 13 Blatchf, 205, Judge Benedict held, 
that while the abuse of the provisions of the treaty 
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or want of good faith by the demanding govern- 
ment might furnish cause of complaint by the sur- 
rendering government, yet such complaints do 
not form a proper subject for judicial cognizance; 
see, also, Adriana v. Lagrave, 59 N. Y. 110. Other 
cases to the same effect might be cited, but as the 
decisions and the views of writers upon the sub- 
ject differ so widely, we are free to determine the 
question from the terms of the treaty itself, guided 
by the well-established rules for the construction 
of such instruments. 

By Sec. 2, Art. 6, of the Constitution of the Uni- 
ted States: **This constitution, and the laws of the 
United States made in pursuance thereof, and all 
treaties made, or which shall be made under the 
authority of the United States, shall be the su- 
preme law of the land, and the judges of every 
State shall be bound thereby, anything in the con- 
stitution and of any State to the contrary, not- 
withstanding.” 

This treaty is, therefore, the law of the land, 
and the judges of every State are as much bound 
thereby. as they are by the constitution and laws 
of the Federal or State government. 

It is, therefore, the imperative duty of the 
judicial tribunals of Ohio to take cognizance of 
the rights of persons arising under a treaty to the 
same extent as if they arose under a statute of the 
State itself. 





While authority is not wanting to support the | 


decisions in Caldwell v. Case, and in Lawrence’s 
case, supra, yet we submit that these decisions 
ignore the provisions of the Federal Coustitution 


just cited. Again if it be true that the abuse of | 


extradition proceedings under this treaty is an of- 
fense for which the surrendering government 
alone can complain, the remedy is totally inade- 
quate, and the treaty itself may be rendered nuga- 
tory. Where, as in the present case, the sur- 
render is to one of the States, the prisoner passes 
beyond the control of the Federal Government, 
and into that of this State. Upon complaint made 
by the British Government to the Federal Gov- 
ernment, of an abuse by the State of Oaio of the 
process under the treaty, the Federal Government 
could only answer, asit has done in many in- 
stances heretofore, that under our sysiem of State 
and Federal government, the latter is powerless to 
control the State authorities, If the rights under 
the treaty to be protected from other prosecutions, 


can Only be enforced by the surrendering nation, | 


by protest or otherwise, against the one making | 


the demand, that is, if it is a question not coguiz- 
able in the courts, it is of litle value under our 
system of federal and State government. After 
the United States has secured the surrender for an 
offense against State law, the accused is delivered 
to the authorities of the State for prosecution, 
when all federal control is lost. Lf the acoused is 
of little or no political influence, the dithculty of 
giving him that protection which was iutended by 
the treaty is so great, if the courts cannot inter- 
wene, thatitis of little or no value as a protec- 
tion to the person extradited, 


| 


We conclude, therefore, and both reason and the 
weight of authority support this view, that the 
judges of this State are bound by the provisions of 
this treaty, and that if it secures to the person ex- 
tradited exemption frem trial, for crimes and of- 
fenses other than those specified in the warrant of 
extradition, itis the duty of the court to take 
cognizance of his plea; Foster v. Nutson, 2 Peters 
253; Commonwealth v. Hawes, 13 Bush. 700; 
Winslow’s Case, 10 Am. Law Rev. 617; U.S. v. 
Watts, 14 Federal Rep. 130; North Am. Rev., 
May, 1883, page 497. 

II. As to the right of demauding government to 
hold the accused and prosecute him for a different 
crime or offense. 

This treaty is to be subjeet to the same rules for 
ascertaining the intention of the contracting par- 
ties, as in case of other contracts. 

It enumerates seven well defined crimes for 
which extradition may be had. It thereby excludes 
all non-enumerated crimes and offenses,whether of 
political or other character. and leaves the sur- 
render in such other cases to the discretioa of the 
government, where he is found. 

It limits the duty of the surrender to those cases 
specified in the treaty, in which the evidence of 
guilt is sufficient, according to the laws of the na- 
tion where the fugitive or person charged is found, 
to justify his committal for trial, if the act charged 
had been committed there. 

The right of the nation where the fugitive is 
found, to first hear and determine the case, and to 
decide upon the evidence, whether, according to 
its own laws, the crime charged has been com- 
mitted, i. e., whether a case for committal has 
been made out, secures to the government upon 
which the demand has been made, the right to 
determine for itself whether the demand shall be 
complied with. This necessarily excludes the 
idea that the demanding government can decide 
for itself, to try the prisoner, after obtaining 
custody, for other crimes; otherwise the purpose of 
the treaty is defeated. If the demanding govera- 
ment can so decide, the whole intention of the 
treaty could be defeated, and the right of asylum, 
which has been the boast of both governments, 
would depead entirely on the action of the de- 
manding government. 

To extradite under the treaty for an offense 
named therein, aud then to retaia the prisoner for 
&@ non-extraditable offense, or for a different one 
though extraditable, upon which no hearing had 
been had as provided in the treaty, would be, not 
only a breach of good faith by the demanding 
goverament, but a violation of the right of asylum 
in favor of the accused, guaranteed to him by the 
treaty. The sole object of the weaty was to ena- 
ble each government to protect its citizens, and 
inhabitants in the right of asylum, except they 
come within the provisious named. The legisla- 
tion of both governments clearly supports this con- 
struction. 

By the act of congress of 184s, U. S. Rev. Stats. 
sec. 5272: “Lt shall be lawful for the Secretary of 
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State, under his-hand and seal of office, to order 
the person so committed to be delivered to such 
person as shall be authorized in the name and be- 
half of such foreign government, to be tried for 
the crime of which such person ghall be so ac- 
cused.” 

Again, by sec. 5275: ‘*Whenever any person is 
delivered by a foreign government, and brought 
into the United States to be ‘tried for any crime 
of which he is duly accused,’ it is the duty of the 
president to take proper measures for his trans- 
portation and safe keeping until the conclusion of 
his trial, ‘for the crimes or offenses specified in the 
warrant of extradition, and until his final dis- 
charge from’ custody or imprisonment for or on 
account of such crimes or offenses, and for a rea- 
sonable time thereafter, and may employ such 
portion of the land or naval forces of the United 
States, or of the militia thereof, as may be neces- 
sary for the safe keeping and protection of the 
accused.”’ 

In like manner the British parliament in 1843, 
for the purpose of carrying into effect the treaty, 
enacted that the person to be extradited should be 
delivered to the person authorized by the United 
States to receive him, ‘‘to be tried for the crime of 
which such person shall be accused.”’ 

While legislative interpretation of statutes is not 
conclusive upon the courts, yet in the case of a 
treaty which is in its nature a contraet between 
nations, enactments like these by the high con- 
tracting parties are of pursuasive power in the 
construction of the treaty. 

The right of the State of Ohio over the accused, 
who had sought an asylum in Canada, is derived 
from the provisions, express or implied, of the 
treaty of 1842. 

In view of the provisions of this treaty, the safe- 
guards therein provided against the infringement 
of the right of asylum, save in the specified cases, 
and the legislation by both governments to carry 
out those provisions, we think it clear that the 
court below did not err in refusing to put the ac- 
cused on trial for a crime for which they were not 
extradited. 

In the correspondence between the United 
States and Great Britain, which took place in 1876 
growing out of the refusal of the latter to surren- 
der Winslow, except upon a stipulation by the 
former that he should not be tried for an- 
other offense, the conflicting views of the two 
governments are stated. 

Winslow had been demanded as a refugee, 
charged with forgery. Great Britain refused to 
deliver him unless the United States would stipu- 
late that he should not be tried except for the 
crime charged. This was refused and an ex- 
tended correspondence was the result. Finally 
the British Government, as a temporary measure 
and until a new treaty was made, suspended its 
claim to require such a stipulation. 

Time will not permit an analysis of the claims 
of the two governments. It is sufficient to say 
that it discloses a contrariety of views by eminent 





statesmen and publicists upon the questions at 
issue, and that the refusal by the United States to 
make the stipulations demanded, was based chiefly 
on the ground that the demand was unusual, and 
was a reflection upon our government after a suc- 
cessful execution of the treaty for near forty years: 
without such a stipulation. 

If it be conceded that the United States asserted 
the right to retain an extradited prisoner and try 
him for another crime, then that claim‘in not con- 
clusive upon the courts. Nothing was then set- 
tled as to the true construction of the treaty. If, 
as we hold, the question is one of personal right 
under the treaty, as well as of an international 
kind, it follows that the courts can hear and de- 
termine such right where it is invaded. Much 
more might be said in support of our conclusions, 
but we content ourselves with a reference to the 
following discussions and decisions on the subject; 
Commonwealth v. Hawes, 13 Bush. 627; United 
States v. Watts, 14 Fed. Rep. 130; Letter of Wil- 
liam Beach Lawrence, 19 Albany Law Journal 
329; on ‘*Extradition,’’ North American Review, 
May, 1883, p. 497; Title ‘‘Extradition,’? Wash. 
Crim. Plead. & Prac. secs. 38 to 57 and cases 
noted; Blanford v. State, 10 Tex. 627; In the 
matter of Mark Cannon, 47 Mich. 487; Spear on 
Extradiction, chap. 4, p. 65 to 74; 10 Am. Law 
Review, 617; Compton, Ault & Co. v. Wilder, 3 
Ohio Law Journal 642 (Sup. Ct. Com). 

Leave refused. 





CORPORATION—RECEIVER—LIABILITY 
FOR TORTS. 


ROGERS v. MOBILE, ETC. R. CO. 





Supreme Court of Tennessee, June 8, 1883. 

1. A railroad company is not liable for injuries in- 
flieted upon persous or property while its railway is 
being managed and operated by a receiver. 

2. There is no privity of interest between a railroad 
company and a receiver who is managing and oper- 
atiug its line of railway, and it is not error to refuse 
to allow a receiver to be made a party-defendant with 
the railway ¢ompany. 

8. A receiver of a railway is liable in his official 
capacity for injuries inflicted by himself or his em- 
ployees engaged in operating the road. 

4. A receiver duly appointed can only be sued by 
permission of the court which appointed him. 


I. F. Huddleston, for appellant; Z. ZL. Russeli 
and B. B. Boone, for appellee. 

SwopGRAss, Com., delivered the opinion of the 
court: 

The plaintiff brings this agtion to the Supreme 
Court by writ of error, and seeks the reversal of 
the judgment of the circuit court for refusing to 
strike out the plea of the defendant, and for ra- 
fusing to permit an amendment making William 
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Butler Duncan, receiver, a party-defendant with 
the railroad company. 

The facts necessary to be recited are, that 
plaintiff sued defendant in the cireuit court of 
MeNairy county for $5,000 damages for inju- 
ries, which he had sustained while in the employ- 
ment of the company. 

Defendant plead to the declaration that, at the 
time of the injury complained of, it was notin 
the possession of the road, cars or property there- 
of, nor controlling the same, nor the agents, ser- 
vants or employees engaged thereon, but that the 
same were in charge of William Butler Duncan, 
receiver, appointed by the Circuit Court of the 
United States for the Fifth Judicial Circuit and 
Southern District of Alabama, at Mobile, and also 
by the Circuit Court of the United States for the 
Sixth Judicial Circuit and Western District of 
Tennessee, etc. This plea was signed by counsel, 
but was not sworn to, and plaintiff moved to 
strike it out omthat ground. This motion was 
overruled by the circuit judge, and we think 
there was no error in his action based upon the 
motion. Plaintiff then moved ‘for leave of the 
eourt to make William Butler Duncan, surviving 
receiver, a party-defendant with the railroad 
company,’ which motion was also overruled, 
upon which plaintiff replied denying the aver- 
ments of the plea. Issue was made up, and the 
case submitted to a jury, which found in favor of 
the defendant. No bill of exception is filed, and 
no complaint made of the judgment. As before 
stated, the two errors alleged are the overruling 
of the motion to strike out the plea and the mo- 
tion to amend by making William Butler Duncan, 
receiver, a co-defendant with the railroad com- 
pany. These are the only questions presented. 

The fact that no other exception was taken to 
the plea than the one mentioned may be re- 
garded as a concession that it was a sufficient de- 
fense if true, and that is settled by the verdict. 
It has. however, been held in several cases in 
other States, that a railroad company is not liable 
for injuries occurring while the road and its prop- 
erty are in the hands of a receiver and controlled 
and operated by him. Ohio, etc. R. Co. v. Davis, 
23 Ind. 553, 560; Bell v. Indianapolis, ete. R. Co., 
53 Ind. 57; Metz v. Buffalo, ete. R. Co., 58 N. Y. 
61. It is held that a receiver operating a railroad 
is answerable in his official capacity for an injury 
toa servant employed on the railroad by reason 
of the negligence of the receiver or of his agents 
in a position superior to that of the servant in- 
jured. O’Meara v. Holbrook, 5 Am. Rep. 633; 20 
Ohio St. 137. 

But it is said that he can only be sued in or by 
authority of the court appointing him. Ibid. 
Hall v. Duncan, 7 Cent. L. J. 146; Bank v. Simp- 
son, 9 Cent. L. J. 251; Wiswall v. Sampson, 14 
How. (U. 38.) 52; Peale v. Phipps, 14 How. (U. 
5.) 368; Barton v. Barbour, 104 U.S. 126 

We have been furnished with no opinion by our 
own Supreme Court upon either question, and 
have not been able to find any. In lieu of an 





opinion, however, a judgment of the Supreme 
Court of Tennessee, rendered at Jackson, April 
26. 1878, in the case of Hurgle v. Mobile, etc. R. 
Co., and a certified transcript of the record in that 
case have been submitted to us by counsel of the 
defendant, in which the questions were involved 
in the court below, and were decided, as was in- 
sisted by defendant, as was done, by the learned 
circuit judge in this case. In the case referred to, 
the action of the circuit judge was aflirmed by 
the Supreme Court, and the case remanded on the 
day and date before given, but we think that the 
judgment of the Supreme Court was not necessa- 
rily upon the questions involved. The facts in 
that case were as follows: It wasa suit by the 
plaintiff in the law court of Humboldt against 
defendant, for damages for the killing of her hus- 
bank. Defendant filed a special plea, as in this 
case, that William Butler Duncan and A. Foster 
Elliott were, at the time of the killing, in charge 
of the road, cars, employees, etc., as trustees and 
receivers by appointment of the Circuit Court of 
the United States for the Fifth Judicial Circuit 
and Southern District of Alabama, etc. Plaintiff 
demurred to the special plea as insufficient, and 
as presenting no defense to the action. The de- 
murrer was overruled, and the plaintiff allowed 
to appeal. 

We know of no authority for an appeal in such 
case from a judgment overruling a demurrer, it 
not being an equity case. Code, sec. 3157 and 
notes. Plaintiff also moved to amend the sum- 
mons so as to make Duncan and Elliott, receivers, 
defendants with the company, and to make them 
defendants, subject to the leave of the Federal 
court, which motion was overruled, to which ru- 
ling plaintiff excepted. Plaintiff then took the 
pauper’s oath for an appeal, the oath reciting that 
the appeal was from the judgment of the circuit 
court ‘‘on motion to amend the pleadings.”” The 
entry of the judgment in the Supreme Court 
shows that the “parties appeared by attorneys, 
and thereupon the record proceedings of the 
court below being seen and understood by the 
court, and it appearing that there was no error in 
the same, it is therefore considered by the court 
that the judgment bein all things affirmed, and 
the suit dismissed.”” This judgment was mani- 
festly entered by agreement or inadvertence. 
Plaintiff’s suit had not been dismissed below and 
there had been no final judgment in it. 

The appeal should have been dismissed, and the 
order dismissing the suit, we think, would not 
have been entered if the attention of the court 
had been cited to it, nor do we think that this case 
was ever considered by the court and the ques- 
tions disposed of on its merits. No written opin- 
ion was delivered, and it is hardly probable that 
the court would have passed upon a new question, 
so far as our courts are concerned, of this import- 
ance in so summary a manner without giving any 
reason or authority therefor; and inasmuch as 
the merits of the controversy were not before 
them upon such an appeal, we think that they did 
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not intend to decide them. Be this as it may, they 
appear to have so held, and upon the authorities 
cited we can not say erroneously, and we submit 
to the authority of the cases decided, and hold 
that there was no error in the action of the circuit 
judge refusing the amendment. It is insisted by 
plaintiff’s counsel that if the judgment of the cir- 
cuit court is correct, redress will be practically 
denied to parties injured upon railroads operated 
by receivers witheut conceding more than that the 
assertion of their rights will be considerably em- 
barrassed, we say in answer that if the position 
assumed be correct, the remedy is not with us. 
We only enforce the law as we find it. 
Judgment affirmed. 





NEGOTIABLE PAPER — FOREIGN BANK- 
RUPTCY. 





PHELPS v. BORLAND. 





Supreme Court of New York, August 7, 1883. 


In an action against defendant as the drawer of a 
bili of exehange, which was accepted by the drawees, 
payable in London, the defense was that after the bill 
had been drawn and accepted, the acceptors had been 
discharged by the creditors, under authority of the En- 
glish bankrupt laws, in which proceedings the plaint- 
iffs proved this indebtedness and received their pro- 
portionate part of the composition paid by the ac- 
ceptors. Held, that while the proceedings under the 
English Bankrupt Act in and of themselves constitute 
no defense, not being binding upon plaintiffs as cred- 
itors, they being at the time residents and citizens of 
this State, and the insolvent laws having no extra- 
territorial operation; yet having voluntarily made 
themselves parties to the bankruptcy proceedings, by 
proving the debt now in suit and accepting the com- 
position offered by the bankrupt,the plaintiffs thereby 
released and discharged the acceptors of this bill, and 
deprived themselves of the right to proceed against 
the drawer. 


Motion by the plaintiff for a new trial upon ex- 
ceptions ordered to be first beard at the general 
term. 

Thos. H. Hubbard, for plaintiffs; Frank D. 
Sturges, for defendant. 

DANIELS, J., delivered the opinion of the court: 

The action was against the defendant as the 
drawer of a bill of exchange. The bill was dated 
March 28, 1879, and was drawn on Samuel John- 
ston & Co., of Liverpool, for the sum of £2,750 
sterling. It was accepted by the drawees, paya- 
ble in London. The bill and the acceptance were 
in the following form: 

Exchange for £2,750. First. Stamp P.§8.&Co., 

No. 356. 

NEW YORK, March 28, 1872, 

Sixty days after sight of this first exchange, 
second and third of same tenor and date being 
unpaid, pay to my order, the sum of twenty- 





seven hundred and fifty pounds sterling, for value 
received, and charge to account as advised. 

R. B. BORLAND. 
To Messrs. Samuel Johnston & Oo., Liverpool. 

No. 393 payable in London. Three stamps 
amounting to twenty-eight shiliings, canceled by 
mark of Union Bank of Londen, June 6, 1870. 
No. 1666 Liverpool, Sep., 1879. Accepted: due 
June 10, 1879, payable at Messrs. William Deacons 
& Co. London, Samuel Johnston & Co. Ea- 
dorsed: R. B. Borland. 

Pay to the order of the Union Bank of London. 

Recd. pt. pro. of the Union Bank of London, 
J. Warren, Manager. 

When it became due the acceptors failed to pay 
it, and the defendant was in form charged by the 
ordinary protest and notice. He relied upon the 
fact as one of his defenses that he drew the bill 
as agent of the drawees, and that his relation to 
it was known to the plaintiffs when they received 
it. But the defense has been disposed of ad- 
versely to him in an action by the same plaintiffs 
upon another bill drawn by him in a similar form 
and upon the same drawees. 

A further defense consisted in the fact that af- 
ter the bill had been drawn and accepted, the ac- 
ceptors had been discharged by the creditors, un- 
der the authority of the English bankrupt laws, 
in which plaintiff proved his indebtedness, and 
received their proportionate part of the composi- 
tion paid by the acceptors. These facts were 
proved upon the trial, and were held by the court 
to create a legal defense in the defendant’s favor, 
and accordingly a verdict for him was declared in 
the action. Whether this direction can be sus- 
tained upon these facts is the controlling point to 
be determined in the disposition of this motion. 

The bankrupt proceedings were commenced 
and carried on under the English Bankrupt Act 
of 1869, which was given in evidence upon the 
trial. By that act the creditors of the bankrupt have 
been empowered to discharge him from his debts 
upon a compromise or composition accepted by 
them from him in satisfaction of their demands. 
And the proceeding provided for has been de- 
clared to be binding upon all the creditors whose 
names and addresses and the amount of the debt 
due to whom are shown in the statement of the 
debtor produced to the meeting of the creditors, 
at which their resolution shall be adopted for the 
adjustment of their demands and the debtor’s 
discharge. And by a concession made upon the 
trial the fact was established that the statement 
required by the act was made by the debtor and 
presented at the meeting of his creditors, con- 
taining the names and addresses of the creditors to 
whom the debis were due, ineluding the names of 
the plaintiffs and this particular debt in question. 
The creditors who were present, but among 
whom the plaintiff was not included, accepted 
the composition offered by the acceptors of the 
bill, and in consideration thereof granted them a 
discharge from their debts. 

Under the English rule as it was stated in Ellis 
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v. McHenry, (L. R. 6C.P. 228) this discharge 
would operate as a complete and effectual extin- 
ment of the debt, not only in England, but else- 
where. Anda like view was either incidentally 
or directly taken of the law in Murry v. De Rot- 
tenham, 6 John. Chy. 52; Peck vy. Hubbard, 26 
Vermont 698; Henry v. McHenry, 29 Maine 206; 
Le Roy v. Crowinushield, 2 Mason 151; Green v. 
Sarmients, 1 Peters C. C. 74; 2 Kent, 7th ed. 
476-7; Story on Conflict of Laws, 5th ed., sec. 335. 
This principle was deduced from the well estab- 
lished rule that the force and effect, as well 
as the validity of a contract, are to be determined 
by the laws of a country where by its terms it is 
to be performed. It has been often considered by 
the courts, and this rule has been deemed to be 
well established both by reason and authority 
<Smith v. Smith, 2 John. 235; Mather v. Bush, 18 
Id. 233 ; Sherill v. Hopkins, 1 Cow. 103-8) where it 
was stated ‘“‘that the law of the place where the 
contract was made is to control it, unless it ap- 
pear on the face of the contract that it was to be 
performed at some other place or was made with 
reference to the laws of some other place.”’ Hi- 
bernia National Bank v. Sacombe, 64 N. Y. 367, 
378. 

But neither the Federal Courts nor the courts 
of this State in their more recent adjudications 
have sanctioned this broad principle giving gen- 
eral effect to discharges obtained by a debtor un- 
der the provisions of the English Bankruptcy laws. 
1: has been considered more particularly with re- 
ference to the effect of discharges obtained under 
the Insolvent laws of the States, and an effort has 
been made for that reason to distinguish these ad- 
judications from the general principle already 
mentioned, because of the restraint imposed upon 
State legislation by the Federal Cunstitution. 
But this restraint is applicable only to contracts 
entered into before the enactment of the insolvent 
law of the State relied upon as affecting them. 
Where the contract is entered into before the en- 
actment of the State Insolvent Law, there the 
State has no authority to discharge it in that 
manner, for it can pass no law impairing to the ob- 
ligation of a contract. But where the contract is 
entered into subsequent to the passage of the in- 
solvent law, then the Constitution of the United 
States in no way interferes with the act, but its 
effect is to be otherwise determined by the courts, 
and it has already been so considered in cases 
which must be accepted as controlling authority 
over this subject. 

In the consideration of the effect of such laws it 
has been determined that the discharge of the 
debtor under their provisions will include only 
debts and contracts existing against the debtor in 
favor of another citizen or inhabitant of the same 
State, and that the act will not include a debt or 
contract entered into in the State of the debtor’s 
residence owing to or with a resident or citizen of 
another State. As to the latter class, the dis- 
charge under it will be ineffectual; while as to 
the former, the demands will be discharged and 





extinguished. Scribner v. Frisbie, 2 Gray 43; 
Fisk v. Foster, 10 Met. 597; Hale v. Baldwin, 1 
Cliff 511, 517; aff’d. 1 Wallace 223. 

The principle upon the effect of which the 
State insolvent laws have been so far restrained 
in their operation as to exclude debts owing to 
and contracts in favor of citizens of other States 
is “that insolvent laws have no extra territorial 
operation upon the contracts of other States; 
that the principle is applicable as well to the 
discharges given under the laws of the State as of 
foreign countries, and that the anterior or poste- 
rior character of the law under which the dis- 
charge is given with reference to the date of the 
contract makes no discrimination in the applica- 
tion of the principle.’”” Ogden v. Saunders, 12 
Wheat 213, 272. And if this principle can prop- 
erly be made applicable to the insolvent laws of 
the States, the reason upon which it has been 
founded, will render it equally applicable to the 
discharge of a debtor under the bankrupt laws of 
a foreign country, and it was so considered in the 
case just referred to. 

The English rule was regarded as having grown 
up under the policy of Great Britain as a commer- 
cial nation, but it was declared in the prevailing 
opinion of the court to be “perfectly clear that in 
the United States a different doctrine has been 
established.” Id. 360. And for that reason a 
creditor in the United States may proceed to seize 
and appropriate the property of the debtor to the 
payment of his debts, when they may be found 
within the jurisdiction of any of the tribunals of 
this country, although he may have been dis- 
charged a bankrupt by proceedings instituted and 
carried on elsewhere. Saunders v. William, 5 
N. H. 213. 

If the discharge of the bankrupt obtained in the 
country of which he may be a resident at the 
time of the making of the contract, and where the 
proceedings themselves may be carried on, could 
operate as a discharge of the debt, sueh an attach- 
ment or seizure of the debtor’s property within the 
jurisdiction of the courts of this or any ether State 
would not be premitted. It is only because the 
discharge is entitled to no extra territorial effect 
that the creditor is at liberty to collect his debt in 
this manner out of the property of the bankrupt 
which may be found within the jurisdiction of the 
tribunals of the creditor’s domicil, when that may 
be different from the residence and domicil of the 
debtor. The view that the English rule concern- 
ing the effet of a bankrupt discharge has not 
been adop ed in this country has been regarded 
as the law by Parsons in in his work on Bilis and 
Notes, for he considered that ‘the tribunals of 
England differ in this respect from that of the 
continent of Europe, and from the rules laid 
down in the American cases.’’ 2 Parsons on Bills, 
etc. 360. 

While, therefore, the law of the place of the 
contract is in general terms to have the effect at- 
tributed to it, as that has been already stated, still 
it is not entitled to be extended so far as to 
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maintain the legality and effect ofa foreign bank- 
rupt discharge against creditors to whom the 
bankrupt may be indebted, who were at the time 
citizens and residents of this State. The English 
rule has been so far abridged as to render the dis- 
charge itself inoperative against such creditors, 
and consequently the proceedings which have 
been relied on, although they conformed to the 
English Bankrupt Act, in and of themselves consi- 
tute no defense, for the reason that they were not 
binding upon the plaintiffs as creditors. 

The plaintiffs not being bound by the bankrupt 
proceedings, were under no obligation either to 
prove their debt or to accept the composition pro- 
posed to be paid by the acceptors of this bill. 
They did, however, voluntarily make themselves 
parties to the bankrupt proceedings by proving 
the debt now in suit and accepting the composi- 
tion offered by the bankrupt, and in that manner 
without being obliged so to do they released 
and discharged the acceptors of this bill. In 
taking these proceedings they brought themeelves 
within the authority of the case of Gardner v. 
Oliver, Lees Bank, 11 Barb. 559. There the cred- 
itors in a similar manner made themselves parties 
to and received a portion of the debtor’s estate 
under insolvent proceedings carried on in the 
State of Massachusetts; and as the creditor at the 
time resided in this State, and within the rule al- 
ready mentioned, was in no manner affected by 
the insolvent proceedings under the statute of 
Massachusetts, it was held to have deprived itself 
of its rights to proceed against the drawer of the 
paper by having voluntarily made itself a party to 
these proceedings and receiving the dividend which 
was paid under them. Noreason can be perceived 
for distinguishing thié case from the one now be- 
fore the court. If the creditor deprived itself there 
by voluntarily becoming a party to the proceeding 
and accepting the distributive portion of the es- 
tate of the insolvent under it, the plaintiffs have 
done the same in this instance. This authority, 
in view of the facts as they have been made to 
appear, must be regarded as decisive of their 
rights, and the result is that their application for 
a new trial must be denied and judgment ordered 
for the defendant on the verdict. 

Davis, P.J., and Brapy, J,, concur. 





NEGOTIABLE PAPER — A TRANSFER ON 
THE FIRST DAY OF GRACE, A TRANSFER 
BEFORE MATURITY. 





FOX v. BANK OF KANSAS CITY, 





Supreme Court of Kansas, September 6, 1883, 


1. Section 2, of ch. 14, Comp. Laws 1879, must be 
construed with sec. 4 of the same aet; and notwith- 
standing the language of the former,s negotiable bill 
or note indorsed and transferred on the first day of 
grace is transferred before maturity, and vests in the 





purchaser a title protected against infirmities in the 
paper. 

2. While the mere discounting of paper by a bank 
and placing the amount thereof to the credit of the 
depositor, having already a balance to his credit, will 
not constitute the bank a purchaser for value, so as to 
cut off equities, yet as by the discount and credit it 
becomes a debtor to the depositor, if before receiving 
notice of anyinfirmity in the paper it pays out on the 
checks of the depositor the full amount due him, in- 
cluding the discount, it thereby becomes a purchaser 
for value, so as to be entitled to full protection. 


8. This rule obtains,although the depositor by sub- 
sequent deposits and discounts, preserves a constant 
balance to his credit, for in the absence of special 
facts demanding a different rule, payments are ap- 
plied to the oldest debts. 


4. The fact thatthe depositor is itself a bank, and 
the regular correspondent of the discounting bank, 
does not ¢hange the ruie as above stated. 


5. Mere suspicion of an infirmity in negotiable pa- 
per, does not prevent a party from purchasing it freed 
from such infirmity. The purchaser loses protection 
against an infirmity only when he is guilty of bad 
faith or buys with actual notice. 


6. While after due paper is transferred subject to 
any defenses, yet if the paper is purchased before ma- 
turity the purchaser will be safe in making payment 
after maturity; and after protest for non-payment, if 
he have no other notice of the infirmity of the paper, he 
may not repudiate his own obligation upon the mere 
suspicion created by the failure of the maker of the 
paper to meet his obligation. 


7. A, holding a note against B,commenced an action 
thereon, and attached a stock of goods belonging to 
B. The stock was already under another attachment, 
and was also subject to a chattel mortgage. C there- 
upon executed a note to A as additional security, and 
upon an agreement that A should prosecute the at- 
tachment suit to effect, and that any amount received 
as the proceeds of such attachment should be applied 
in reduction of C’s note. At the time of the levy of 
A’s attachment A had promised the sheriff that he 
would give him an indemnity bond against the claim 
of the chattel mortgagee. After the execution of this 
note A refused to give such indemnity bond, and the 
sheriff released the goods from the levy of attachment, 
and nothing was realized by Athereon. What the 
amount of the chattel mortgage was dues not appear. 
Held, in an aciion against C on his note that A’s 
agreement simply required him to pursue all the ordi- 
nary legal means for realizing in his attachment suit, 
and did not compel bim to incur extraordinary and 
unusual risks by giving an indemnity bond, and also 
that as the amount of the chattel mortgage is not dis- 
closed and may have been largely in excess of the value 
of the goods, and no suggestion of any invalidity in the 
mortgage is made, it can not be presumed that the 
goods would have paid more than the chattel mort- 
gage debt, and therefore no loss is shown by the fail- 
ure to give the indemnity bond, 


Error from Lyon County. 

Sterry & Sedgwick, for plaintiff in error; Cun. 
ningham & McCarty, and Scott & Lyan, for de- 
fendants in error. 

BREWER, J., 
court: 

This was an action brought by defendant in er- 
ror, plaintiff below, upon a promissory note, 
which with its indersement reads as follows: 


delivered the opision of the 
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$346.00 Emporia, KAN., Jan. 7, 1881. 
February 14, 1881, for value received, I promise 
to pay to the order of L. Severy, three hundred 
and forty-six and no-hundreds dollars at the First 
National Bank of Emporia, with interest at the 
rate of twelve per cent. per annum after maturity 
until paid; also, cost of collection, including rea- 
sonable attorney’s fees, if suit be instituted on this 
note. I. D. Fox. 
No. 9,812. Due Feb. 17. 
Indorsed as follows: 
course. 
President of Bank of Kansas City, Mo. 
H. C. Cross, Pres’t. 
The action was commenced Feb. 22, 1881. The 


L. Severy, without re- 





Pay to the order of Joseph S. Chick, | 


facts are, that the note was transferred by Severy, 
the payee, to the First National Bank of Emporia, 
and by it indorsed to the plaintiff. The plaintiff 
was the cerrespondent of the Emperia Bank, and 
the latter had a general account with it. No 
money was forwarded to the Emporia Bank at the 
time the note was discounted; but the amount of 
the discount was simply credited to its account. 
Now it is claimed by counsel for plaintiff, that 
the action of a bank in crediting a party’s account 
is in effect a payment, or at least creates the bank 
a purchaser for value. We have had occasion in 


| the case recently decided, of Mann vy. Bank, 17 


defendant answered, setting up that the consid- | 


eration of the note was an executory contract, 


| of an account by 


through the breach of which on the part of the | 


actual payee the consideration of the note had 
failed. Of the nature and effect of this contract, 
and its alleged breach, we may have occasion to 
say more hereafter. The defendant, in addition 
to the failure of the consideration by the alleged 
breach claimed by the plaintiff, was not a dona 
Jide purchaser for value before maturity. Upon 
the trial the court instructed the jury perempto- 
rily to find for the plaintiff, and the defendant al- 
leges error. 
plaintiff was a ona Jide holder for value and be- 
fore maturity. 
its terms, was payable February 14. It was in- 
dorsed and transferred to plaintiff on February 
15, two days before the time at which the note, 
counting days of grace, was payable. If the ordi- 
nary rule of the law merchant obtains, it will not 
be doubted that one who purchases before the ex- 
piration of the days of grace, is entitled to the 
ordinary protection of the bona side holder. Crosby 
v. Grant, 36 N. H. 273; 1 Daniel on Negotiable 
Instruments, sec. 787. The claim is that our stat- 
ute creates a departure from that rule. Sec. 2 of 
the statute concerning bills and notes, authorizes 
in terms a full defense to a bill or note which is 
indorsed or delivered ‘‘after the day on which it 
is made payable.”’ ‘The statute also provides, sec. 
4, that negotiable bills and notes shall be entitled 
to three days grace. We think putting these two 
sections together, no departure was intended from 
the ordinary rule of thelaw merchant. In1 Dan- 
iel on Negotiable Instruments, sec. 514, the author 
says: ‘*By custom, however, they became uni- 
versally recognized; and although still termed 
‘days of grace,’ they are now,considered,wherever 
the law merchant prevails, as entering into the 
constitution of every bill of exchange and nego- 
tiable note, both in England and the United 
States, and form so completely a part of it that 
the instrument is not due in fact or in law uatil 
the last day of grace.”’ We think all that is 
meant by the language of the sections above cited, 
is an affirmation of the general rule of the law 
merchant. 

Again, it is claimed that the plaintiff was nota 
purchaser for value, that it paid nothing. The 


| discounting bank its regular correspondent. 


Cent. L. J. 274, to consider this question, 
and have nothing more to add to the opin- 
ion therein expressed. The mere crediting 
a bank to its depositor, 
where the effect of the credit is only to increaes 
the balance due the depositor, is not a pay- 
ment and does not make the bank a purchaser 
for value. Nor is the rule changed by the 
fact that the depositor is itself a bank, and the 
But 


| itis claimed by counsel for plaintiff that if the 


mere fact of passing the amount to the credit of 
the Emporia Bank was not of itself a payment, 


| the amount of the credit was in fact drawn out 


We shall first inquire whetner the 
_ tice of any infirmity in the paper. 
The note, as will be perceived by | 


by the Emporia bank before the plaintiff had no- 
From the 
monthly account rendered by the plaintiff to the 
Emporia Bank, which was offered in evidence 


| and which was the only evidence bearing upon 





the question, it appears that the note was dis- 
counted and the amount credited to the Emporia 
Bank on February 15; that at the cluse of that day 


| the amount on the credit side of the account from 


the first of February was 352,802.36. The amount 
on the debit side was $32,479.58 leaving a balance 
due Emporia Bank of $20,322.78; that during the 
subsequent five days ending February 21, the 
Emporia Bank drew, out $26,774.67, which, but 
for subsequent deposits by the Emporia Bank, 
would have overdrawn the account and left the 
Emporia Bank in debt to the plaintiff. In other 
words within five days after this discount, every- 
thing then due the Emporia Bank was paid to it; 
and it,is claimed by plaintiff that at the time, if 
not before the plaintiff had fully paid the note, 
and was entitled to the full protection of a pur- 
chaser for value. ‘This claim we think is correct. 
The general rule, as to the application of pay- 
ments, there being no special facts to interfere, is 
that the first payments go to the oldest debts, so 
all the money drawn out by the Emporia Bank in 
the absence of some special facts was a payment 
by the plaintiff of the oldest deposits and dis- 
counts; and when at the close of February 21, the 
balance due February 15 had been fully checked 
out, the plaintiff had paid for every deposit and 
discount made by the Emporia Bank prior to Feb- 
ruary 15. Shellabarger v. Binns, 18 Kas. 345. 
The question then is,if the plaintiff had fully paid 
at the close of February 21, had it before that 
time any notice of infirmity in the paper. There 
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are only three matters that can be considered as 
giving any knowledge or affording any intimation 
to the plaintiff of any claimed infirmity in the pa- 
per prior to the close of February 21. These are 
that the Emporia Bank when it forwarded the 
note to the plaintiff for discount wrote this letter: 
‘““EMPORIA KANSAS, Feb. 12th 1881. 

Jos. 8. Cuick, EsQ., Kansas City, Dear Sir:— 
Herein find note ot I. D. Fox, for discount and 
credit. I charge your account $345.50, discount 
50 c.; 2-15. Please attend to this immediately 
on receipt. I attach a waiver of protest fearing 
note might not be returned in time for protest 
owing to storms. The maker of this noteis good. 

Respectfully, H. C. Cross, President.”’ 

Secondly that when after protest it returned the 
note, it sent this letter: 

“Frrst NATIONAL BANK \ 
Emporia Kansas, July 18, 1881. 

Jos. 8. Cu1ck, Esq., Kansas City, Dear Sir:— 
I return your coil. on Fox protested. You will 
please froward this to Cunningham & McCarty, 
attorneys at this point, with instruction to collect 
at once saying to them to consult with me as to 
particulars. This will draw you 12 per cent. until 
paid. We of course have a point in this which we 
will explain when I see you. 

Respecttully, H. C. Cross, President.”’ 

And Thirdly, the note was protested for non- 
payment. 

The first two of these matters may be consid- 
ered together; and in reference to them it may be 
stated generally that they contain no information 
that a party might not act upon without any im- 
putation of bad faith, and that the most that can 
be said in referenee to them is that they ereate 
a suspicion, that they suggest that possibly there 
may be something wrong in the paper. But it is 
finally settled by the large preponderance of the 
best authority that no mere suspicion will destroy 
the protection accorded to one dealing in negoti- 
ble paper. It is truethere has been some conflict 
in authority in times past, but there is to-day a 
remarkable concurrence in the views of the ablest 
courts and the best jurists on the proposition that 
a purchaser of negotiable paper loses protection 
against an infirmity only when he is guilty of bad 
faith or buys with actual notice. 1 Daniel Neg. 
Inst., sec. 775, p. 630; Hamilton v. Marks, 63 Mo. 
167; Houry v. Eppinger, 34 Mich. 29; Murray v. 
Beckwith, 81 Ill. 43; Phelan v. Moss, 67 Penn. St. 
62; Farrell v. Lovett, 68 Me. 326; Spooner v. 
Holmes, 102 Mass. 507; Murray v. Lardner, 2 Wal- 
lace, 110; Swift v. Smith, 102 U. 8. 442; More- 
head v. Gilmore, 77 Penn. St. 118. 

In reference to the third fact it is unquestiona- 
bly true that one who purchases overdue paper 
takes it subject to any defenses. The reason for 
this rule is fully stated by Chief Justice Shaw in 
Fisher vy. Leland, 4 Cush. 456: **Where a negoti- 
ble note is found in cireulation after it is due, it 
earries suspicion on the face of it. The question 
instantly arises why is itin circulation? Why is 
it not paid? Here is something wrong. There- 





fore, although it does give the indorsee notice of 
any specific matter of defense, such as set-off, 
payment, or fraudulent aquisition, yet it puts him 
on inquiry; he takes only such title as the in- 
dorser himself has, and subject to any defense 
which might be made if the suit were brought by 
the indorser.”’ 

So that if the plaintiff had purchased this paper 
after it became due, defendant would have been 
entitled to present any defense he had as against 
the payee. But it bought before maturity; by its 
purchase it assumed an obligation directly to the 
Emporia Bank; and the question here is whether 
it would be justified in refusing payment of such 
obligation upon the ground that the maker of the 
paper it had bought, failed to pay upon presenta- 
tion. It will be manifest on a moment’s consid- 
eration that there is a vast difference between the 
two cases as to the proper effect of non-payment. 
The presumption, of course, in reference to ne- 
gotiable paper is that it will be paid at maturity. 
If not then paid, it may be because the maker is 
unable to pay, or unwilling at the present time to 
pay, or that it has not been presented for pay- 
ment, or because he has a good defense thereto. 
When such paper is offered for sale, the purchaser 
must know that one of these reasons exist for its 
non-payment, and it is simply fair to all parties 
that he should advise himself as to which is the 
true reason, and failing todo so must meet the 
consequences of the existence of any of those rea- 
sons. He is not justified in assuming the exist- 
ence of one reason and incurring an obligation to 
the prejudice of the maker when the other may 
in truth be the reason. But when he has in fact 
purchased and given his own obligation, then 
there should be something more than a mere pos- 
sibility to justify him in repudiating such obliga- 
tion. Before he buys it is a purely voluntary 
matter whether he shall purchase; he ex- 
poses himself to no commercial dishonor 
in declining to purchase; nothing can be 
said against his credit if he fails to pur- 
chase. But after purchase his refusal to pay 
exposes him to discredit, and if unnecessarily 
done, affects his commercial standing. Before 
he is authorized or justified in so doing, he should 
be informed, not merely that there may be, but in 
fact that there is a good reason for his refusal. 
The non-payment by the maker may be solely on 
account of inability to pay, or a present unwill- 
ingness, without any question or possibility, or 
even thought of legal defense, which, of course, 
would excuse in no manner the repudiation of his 
own obligation. It would seem simply fair to 
him that having purchased before maturity, hav- 
ing then contracted to pay, he should, after matu- 
rity, be permitted to perferm his own obligation 
and make payment, unless he has some actual 
knowledge of an infirmity, or is acting in bad 
faith. In this way, and in this way only, can he 
preserve fully his own commercial standing; and 
in this there is no injustice done to the maker of 
he paper. When it is protested for non-paymea 
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the protest is made at the instance of the holder, 
and if the maker has any other reason than mere 
inability for non-payment, if he has any legal 
defense to the paper, he should instantly acquaint 
the holder with that fact; otherwise the holder 
should be safe in keeping good his own promises 
of payment. We think, therefore, upon the facts 
as disclosed, the plaintiff was shown to be a 
bona fide holder before maturity for value, and as 
such it was entitled to recover, notwithstanding 
any defense which the maker may have had 
against the payee. 

But further in reference to the failure of con- 
sideration to which we alluded in the opening of 
this opinion, it may very pertinently be inquired 
whether the answer disclosed any defense. The 
answer alleged in brief these facts: That the 
Emporia Bank had a note against one J. E. Jor- 
dan; that it had commenced an action in attach- 
ment against said Jordan, and levied on a stock 
of goods; that such goods were of the value of 
$3,500; that such goods were subject to a prior 
levy in favor of J. Ledere for about the sum of 
$500; that they were also subject to a prior chat- 
tel mortgage in favor of Rozencranz and Weber 
(the amount of this chattel mortgage was not 
stated); that the defendant executed his note as 
additional security to the bank upon the agree- 
ment that it would prosecute its attachment suit 
to effect, and that anything realized upon his at- 
tachment should be credited upon this note; that 
at the time said bank commenced its attachment 
suit it had agreed to give the sheriff a bond of in- 
demnity against the claim of the chattel mort- 
gage; that after the giving of this note, the bank 
refused to execute such bond of indemnity, and 
thereupon the sheriff refused to continue his levy 
and released the goods to the chattel mortgagee. 
Now upon these facts it seems to us that two 
propositions are clear; first, that in the absence 
of some special agreement, the obligation of the 
bank was simply to continue all ordinary legal 
means for enforcing its attachment, and did not 
compel it to assume extraordinary risk by the giv- 
ing of an indemnity bond. It is evident that the 
giving of an indemnity bond might expose it to 
large risks in the matter of costs, expenses, etc. 
No intimation is made of the invalidity of the 
prior attachment or ef the invalidity of the chat- 
tel mortgage. We are not advised whether the 
chattel mortgage was more or less than the value 
of the goods. We are not to presume that it was 
less. If it was more and a valid claim, then the 
attachment was, of course, valueless as a lien upon 
these goods, and nothing would be realized by 
further prosecution of the attachment. So that 
for two reasons it would seem that the answer 
failed to show a defense. First, that the bank 
was under no obligation by its agreement to incur 
extraordinary risks by giving an indemnity bond; 
and second, it does not appear that anything 
would have been realized by the giving of such a 
bond, and if nothing would have been realized 
nothing has been lost by a failure to give it. So 





that if the action had been in the name of the 
payee, it must have been adjudged that no de- 
fense was shown. This, we believe, covers all 
the questions in the case necessary for considera- 
tion. Upon the whole record we think the judg- 
ment of the district court was right and it must 
be aflirmed. 
All the justices concurring. 








LEGAL EXTRACTS. 





INTERNATIONAL COPYRIGHT. 


In arecent article upon the above subject we 
pointed out, what indeed was obvious, the grow- 
ing importance of the question of international 
copyright. and gave a slight sketch of the present 
condition of English law upon the subject. The 
result of our inquires was, that it was discovered 
that, as far as the great English-speaking nations 
of the world are concerned, literary piracy is not 
forbidden by law, while at the same time it was 
found tkat the dishonesty which makes such pira- 
cy a professed business is of comparatively recent 
growth. The problem, therefore, presents itself 
to us in a manner which is, at first sight, ex- 
tremely plain. Certain facts are manifest; cer- 
tain definite evils call for a remedy; certain in- 
dividuals reap where they have not sown—these 
are our first impressions. We see American pub- 
lishers bringing out miraculously cheap editions 
of each new work by any standard or notorious 
author. Lately, for instance, an English verse- 
maker, whose name at least is well known, found, 
upon his arrival in America, that his newly-pub- 
lished verses were to be bought upon one sheet of 
paper for a half-penry; and it is not long since a 
novelist of some ability wrote to the Times to com- 
plain that, whereas formerly the American sale 
of every successive novel was worth some £300, it 
was now worth nothing at all. So, too, in our 
own country, editions of American works are pro- 
dueed at a rate which is of itself sufficient to prove 
that no margin can be left for the reward of the 
author. That this is a correct statement of the 
condition of affairs is one which calls for consid- 
eration, and possibly for reciprocal negotiations 
between ourselves and the United States. These 
things being so, it is a matter of paramount im- 
portance that we should approach the considera- 
tion of the subject in a practical manner, and that 
all communications between the powers concern - 
ed should be made in the same spirit. The Amer- 
icana are, indeed, of all men the most practical, 
and they will be inclined rather to look to the 
business consequences of any possible treaty, and 
to decide upon the merits of any proposed agree- 
mept from a purely economical point of view, 
than to enter with impetuous unselfishness upon 
a mutual contract founded upon the principle that 
it is unjust fora man to reap where he has not 
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sown. The same may also be said to a certain 
extent of the English nation. Those who propose 
the formulation of a treaty must therefore be pre- 
pared to demonstrate very clearly the fact—for fact 
we believe it to be — that it is to the 
interest of both nations to enter there- 
into. Now, this is a task which is far 
from easy. Obviously it is to the interest ot the 
public at large, that it should be enabled to buy 
in the cheapest possible market literature no less 
than any article of commerce; obviously also the 
present arrangement, or perhaps we ought to 
write absence of arrangement, secures for the 
American reader cheap British literature, and 
cheap American books for the British reader. 
Nor is there to be found any conclusive argument 
for the statement that the Government of the 
United States is in duty bound to protect the 
works of English authors ; for copyright is a species 
of property which is the creature of law, and no 
legislature is bound to look to the interests of 
others than its own subjects. The United States, 
in fact, owe no duty to and are under no moral 
obligation to protect the interests of authors who 
may be said, from a superficial point of view, to 
have rendered them no services. Here it is that 
we come to the pith of the whole matter. Every 
work of an original character—and until we know 
the contrary, we ordinarily presume that a litera- 
ry production is not entirely devoid of this qual- 
ity—is a boon more or less valuable to those who 
are in a position to appreciate its merits. More- 
over, in proportion to the originality and the finish 
of a work is its value to those for whom it is writ- 
ten. Originality is the fruit of genius, and finish 
is the result of labor and thought. Genius must 
be trained, and labor and thought involve the 
consumption of time. From this it follows that, 
if we ask for works showing originality and 
thoughtful care, we must be prepared to pay for 
them at a high rate. An author who is insuffi- 
ciently paid will write carelessly as surely as an 
underpaid workman will scamp his work, and for 
the same reason, namely, that he is not rewarded 
for working well; and neither man nor nation has 
aright to complain of the quality of matter for 
which a low price is paid. ‘lo speak in the plain- 
est possible way, literature is invariably nasty in 
proportion to its cheapness, although itis by no 
means invariably good in proportion to its dear- 
ness; and under the present circumstances, there 
appears to be something approaching to a danger 
that all English literature may become perilously 
cheap. The signs of carelessness are visible on 
every side. Thereasons thereof are manifest, and 
it is this which causes us to believe that all right- 
thinking men who recognize the value of first rate 
literature will agree in calling for international 
copyright.—Law Times, Sept. 15, 1883. 








WEEKLY DIGEST OF RECENT CASES. 


COLORADO, ; - é ; ; 2,9 
GEORGIA, é - é é ° 7 
MARYLAND, . 4 . ss . 1 
OHIO, . p 8, 4, 8 


PENNSYLVANIA, ° 5, 6, 10, 11, 12 
1. CONTRACT—BabD FalTH — REJECTION OF GOODS 

ORDERED. 

J. G. L. engaged to furnish a eertain quantity of ice 
to the B., etc. R. Co. The ice to be good, clear, 
solid stock, not less than six inches thich, clear of 
snow, and subject to the inspection and approval 
of an agent of the company selected by me. 
Signed N. H.H. H. appointed J. T. L. to ap- 
prove the ice, who rejected the same. Held, that 
if J. T. L.’s decision was from any cause or motive 
whatever in point of fact dishonest and fraudu- 
lent, the jury would not only be justified but it 
would have been their duty to find that in so act- 
ing he had a design to injure, deceive or defraud 
the plaintiff, and the plaintiff would be entitled to 
recover. Lynn v. Baltimore, etc. R. Co., Md. 
Ct. App., April Term, 1883; 11 Md. L. Rec., No. 
6. 


2. ESTOPPEL—TRANSFER OF PARTNERSHIP INTER- 

EST. 

A partner who has stood by or consented toa sale 
or attempted sale of an interest in the partnership 
by a husband to his wife, and has ratified such 
sale by continuing the business, without protest, 
after such transfer, will not be heard in a court of 
equity to deny his liability to the wife, on the 
ground that such transfer was illegal and the wife 
was therefore not a partner. Craig v. Chandler, 
8. C. Colorado, Spring Term, 1883; 4 Colorado 
L. Rep., 70. 


8. FRAUD—PARTNERSHIP—INDUCING SALE. 

1. If two or more persons agree to jointly buy a 
tract of land, for the purpose of jointly selling it 
and sharing the profit, they are partners for that 
transaction, and, as between themselves, hold the 
rights and owe the duties of that relation. 2. If 
the vendor, having knowledge of such agreement 
between the persons negotiating for the purchase 
of his land, aid one of them in fraudulently in- 
ducing his associates to buy, and they, on discov- 
ering the fraud, promptly elect to rescind and 
tender a re-conveyance (the vendor having re- 
tained possession of the land), a decree for re- 
scission should be granted. 3. If, before the 
discovery of the fraud, the purchasers had sold a 
part of the land to a third party, and forthwith 
after the notice of the fraud they repurchase the 
parts so sold, for the purpose of rendering a re- 
conveyance of the whole to their vendor and com- 
pleting a rescission of the first contract, such re- 
purchase was not a ratification of the first contract, 
and does not estop them from claiming its rescis- 
sion. 4. To complete such rescission, they must 
return to their vendor all that they got from him, 
to-wit: the title of the land; but he has no con- 
cern or interest in the settlement between them 
and their vendee. 5. Having elected to rescind 
the original contract, the defrauded purchasers 
are entitled to a return of the purchase-money 
paid by them, with interest from the time of pay- 
ment. Yeoman v. Lasley, 8. C. Ohio Com., 
Sept. 25, 1883; 10 W. L. Bul., 198. 
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4, FRAUDULENT CONVEYANCE—RIGUTS OF SECURED 

CREDITORS, 

1. A voluntary conveyance to a trustee for the ben- 
efit of the grantor’s wife and children is uot fraud- 
ulent against a creditor whose claim was at the 
time amply secured by mortgage. 2. The fact that 
the mortgage security is subsequently lost by the 
creditor’s laches, does not make such a convey- 
ance fraudulent. Stephenson v. Donahue, 8. C. 
Ohio Com., Sept. 25, 1883; 10 W. L. Bul. 201. 


5. MALICIOUS PROSECUTION—WANT OF PROBABLE 
CAUSEK—COLLECTION OF MONKEY BY CRIMINAL 
PROCEss. 

In an action form alicious prosecution, if the jury 
find that the defendant originated the criminal 
prosecution, then they are to determine the exist- 
ence of probable cause. If the defendant acted in 
good faith, not merely using the process of the 
criminal law for the purpose of enforcing the pay- 
ment of money, and the circumstances were such as 
to lead a judicious man to believe there had beena 
violation of the law, that would constitute proba- 
ble cause. Walbridge v. Pruden, 8. C. Pa., 40 Leg. 
Int, 375. 


6. MASTER AND SERVANT—ORDINARY RISK OF EM- 

PLOYMENT. 

‘The appellee, who was employed by the appellant 
as a repairman. was proceeding down the track 
ona hand-car to surface up the track, when he 
was run into by an extra train coming in an oppo- 
site direction, which threw the hand-car from the 
track and thereby injured the appellee. The en- 
gine approached ata rapid speed and without any 
previous warning. The morning was very foggy, 
80 much so that one could hardly see the engine at 
a distance of forty yards. J/eld, That when the 
appellee entered the service of the appellant as a 
repairman on its road, he took upon himself the 
natural and ordinary risks belonging to such ser- 
vice. And further than this, if he knew the ap- 
pellant, in accordance with the rules adopted for 
the running of its train and in the management of 
its road, was in the habit of running extra trains 
without notice, and that it was his duty as one of 
the repairmen to be always on the lookout for 
danger from that source, and with this knowledge 
continued to remain in the appellant’s service, he 
must be considered as having assumed the risk to 
which he was thereby exposed. /ennsylvania R. 
Co. v. Wachter, 8. C. Pa., April IT’. 1888; 11 Md. 
L. Rec. No. 6. 


7. NEw TRIAL—AFFIDAVITS OF JURORS—DEFEND- 

ANT’S STATBMENT. 

1. A ftidavits of jurors that their verdict was not fully, 
freely and unconditionly agreed to, and that the 
same was made under a misapprehension of the 
effect of a recommendation to mercy, cannot be 
considered. 2. Newly discovered evidence, 
which is merely cumulative or tends to impeach 
the prosecutor does not furnish good eause for a 
new trial. 3. Neither does the fact that the de- 
fendant was prevented from making a full and 
complete statement, unless it appear that the ac- 
tion of the court denied him that right. Dysonv. 
State, 8. C. Ga., Oct. 2, 1888. 


8. SKT-OFF—UNLIQUIDATED DAMAGES. 

In an action founded on contract, the defendant 
may by answer set up asa set-off any cause of 
action he may have against the plaintiff, arising 
upon contract, whether the same be a liquidated 
demand, or for unliquidated damages. Needham 





v. Pratt, 8. C. Ohio Com., Sept. 26. 1883; 10 W. 
L. Bul. 197. 


9. STATUTORY CONSTRUCTION — STARE 

BORROWED STATUTE. 

The rule that courts are bound to adopt the prior 
judicial construction of a borrowed statute, is not 
inflexible. Where such construction is clearly 
erroneous, harsh and oppressive, or where it is 
inconsistent with the spirit and policy of the laws 
of the State borrowing the statute, the courts of 
the latter may decline to followit. Atchinson ete. 
R. Co. v. Farrow,8. C. Colorado, Spring T. 18°3; 
4 Col. L. Rep. 74. 


10. SURETY—PARTICIPATION IN INDEMNITY. 

Sureties are generally entitled to participate equal- 
ly in any indemnity that may be obtained from 
the principal, directly or indirectly, by either or 
all of them. A and B were accommodation 1n- 
dorsers of a note made by C. At the time of the 
indorsement, C’s wife united with her husband in 
assigning to B for bis own benetit, as indemnity 
against. loss as indorser, a judgment which she 
held against C. C having made an assignment for 
the benefit of creditors, A and B took up the note, 
and B thereupon demanded and received from the 
assigned estate a dividend on the judgment as- 
signed to him. Suit being brought by A against B 
to recever one-half the dividend thus received: 
Held, that in the absence of anything to show 
that the judgment assigned was intended as a mere 
gratuity, the presumption was that C was ac- 
countable to his wife for so much of her security 
as was applied to his use. The indemnity being 
therefore practically furnished by the principal, 
enured to the use of both sureties alike. Plaintiff 
was therefore entitled to judgment. Semble, that 
where a stranger to the transaction gratuitously 
and of his own accord reimburses or indemnifies 
one of several sureties, the others have no equita- 
ble claim on the gratuity thus bestowed for his in- 
dividual benefit without the aid or procurement 
of the principal. Sheaffer v. Clendenin, 8. C. 
Pa.; 13 W. N. C., 409. 


J1. WILL—CONSTRUCTION—LIFE ESTATE IN PER- 

SONALTY. 

Testator devised specific shares of stock to his 
trustees, who were to pay the dividends thereon 
to bis daughter Emma during her life, and on her 
death the stock was to go to testator’s son James. 
A codicil recited the sale of the stock, and in lieu 
thereof he therein gave and bequeathed in trust 
for his said daughter to said trustees, ‘‘the sum 
of $300 per annum, to be paid to her semi-annu- 
ally by either of the trustees, and at her death to 
revert to my son James.’’ Held, that on the 
death of Emma,: the fund that produced the $300 
per annum was payable absolutely toJames. Har- 
wood’s Appeal, S.C. Pa., April 2, 1883; 14 Pittsb. 
L. J., 65. 


12. WiILL—FORGERY—LIMITATIONS. 

By his will, A left two farms to his son and execu- 
tor, B: his housebold furniture to his wife, C, 
absolutely, and the residue of his estate to her 
for life. At the appraisement, six coupon bonds 
of $1,000 each, found among the securities, were 
claimed by the widow as a gift from A in his life- 
time, and were not included in the inventory, al- 
though the executor demanded them from time to 
time as belonging to the estate. Several months 
after the appraisement, the widow produced what 
she claimed to be a later will of the decedent, in 
which his estate, excepting the two farms, was left 


DECIsIs— 











300 


THE CENTRAL LAW JOURNAL. 








to her absolutely, and she was sole executrix. B, 
thereupon, surrendered his letters testamentary, 
and others were granted to the widow,who acted as 
executrix under them for over six years. The latter 
will having afterwards been found to be a forgery, 
B was reinstated as executor under the valid will. 
B, upon resuming his executorship, found that C, 
while acting as executrix, had converted the six 
bonds into certain shares of stock, which were 
held in the name of D, a daughter of A and C; 
and B thereupon filed a bill in equity against D 
and (, setting up the ownership of the bonds by 
the decedent, and praying that the respondents 
be ordered to transfer the stock—the proceeds 
thereof—to him, the executor, and to account for 
said proceeds with dividends and options ob- 
tained thereon: Held, 1. That, under the evi- 
dence, the bonds were the property of the dece- 
dent’s estate. 2. That as B was ousted from his 
oflice of executor by means of a fraudulent will, C 
and D, who made use of said will to deprive him 
of his rights for a period of more than six years, 
could not successfully interpose the Statute of 
Limitations as a bar to his bill to recover property 
of the estate. 3. That C and D must surrender 
up the certificates of stock obtained by the sale of 
the bonds, and have them transferred to the exec- 
utor on the books of the company. 4. That, as 
there appeared to be no debts of the decedent’s 
estate, it was not necessary for C to account to 
the executor for the dividends and options ob- 
tained upon said shares of stock, as she was under 
the will entitled thereto, and claimed to have made 
a gift thereof to D. Marsden’s Appeal, S. C. 
Pa., March 5, 1883; 138 W. N. C., 413. 
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AMERICAN DEcrs1ons. The American Decisions, 
Containing the Cases of General Value and Au- 
thority, Decided in the Courts of the Several 
States, from the Earliest Issue of the State Re- 
ports to the Year 1869. Compiled and Anno- 
tated by A.C. Freeman. Vol. 47. San Fran- 
cisco, 1883: A. L. Bancroft & Co. 

This volume contains cases decided during the 
years 1846, 1847 and 1848. Among the most prom- 
inent topics treated in the very valuable notes to 
many of the more important cases, are the follow- 
ing: Relaxation of the Rule against Leading 
Questions; Statutes Authorizing Destruction of 
Property in Case of Fire; Trade-Marks; Revoca- 
tion of Power of Attorney; Abandonment of In- 
vention to Public; Real and Personal Covenants ; 
Who are Common Carriers? Constart use of this 
excellent series in our sanctum continually affirms 
our opinion so frequently expressed in these col- 
umns of its extreme practical value. We do not 
see how any practitioner who is without access to 
a complete library of reports, can afford to dis- 
pense with it. 





AMERICAN REPORTS. The American Reports, 
Containing all Decisions of General Interest, 
Decided in the Courts of Last Resort of the Sev- 
eral States, with Notes and References. By 





Irving Browne. Vol. 43. Albany, 1883: John 

D. Parsons, Jr. 

This volume includes all cases of general au- 
thority, from the following volumes of State re- 
ports: 39 Arkansas, 59 California, 18 Florida, 83 
Indiana, 84 Indiana, 58 Iowa, 10 Lea, 74 Maine, 
59 Maryland, 133 Massachusetts, 49 Michigan, 29 
Minnesota, 76 Missouri, 44 New Jersey, 90 New 
York, 91 New York, 88 North Carolina, 38 Ohio 
State, 13 Rhode Island, 17 South Carolina, 15 
Vroom, 20 West Virginia, and 56 Wisconsin. 
Among the more important topics treated in 
the frequent and exhaustive notes are: Private 
Abatement of Private Nuisances, Unconstitution- 
ality of a Law making General Repute sufficient 
prima facie Evidence of Illegally Keeping a Grog- 
shop,Pre-umption of Negligence of Carrier arising 
upon Injury to Passenger, Revocation of a License 
in the Nature of an Easement, Avoiding Fire 
Policy by Subsequent Insurance, Action by Officer 
de Jure against Officer de Facto for Salary. Nui- 
sance by Ringing Bells (Davis v. Sawyer, 133 
Mass. 289; s. c.,43 Am. R. 519; reported in full 
15 Cent. L. J. 251, September 29, 1882). 








NOTES 





——‘Don’t you know where the Devil’s half 
acre is, in Bingor?” said the county attorney to 
a witness from the country. “I didn’t know he 
had a farm here,”’’ says the witness. 





Lord Ellenborough, noted as a hanging- 
judge, having said he would take beef at dinner, 
was told ne’d ‘*‘be sure to like it, because it was 
well hang.’’ Perhaps the grimmest joke on that 
subject was that of Mr. Justice Page, also a well- 
known hanging-judge, who, being asked after 
his health as he was coming out of court, answer- 
ed, ‘Pretty well; you see I keep just hanging on 
—hanging on.” The first story in the book is 
that of the only lawyer who ever went to heaven. 
He was refused admission by St. Peter, but having 
thrown his hat inside was allowed to go 
in to get it, and having once got in, as 
St. Peter culd not leave the gate to turn 
him out, refused to come out again. One of 
he last is that of a French advocate who left all 
his money to a lunatic asylum, and in his will said 
that as he had made it all from litigants, it was only 
a restitution; while, as a pendant to the epitaph 
on a lawyer which said thiat he had shown that 


‘legal knowledge was the plainest, easiest and - 


shortest way to the end of strife,’’ we may set the 
saying of Langlois, when asked why he took upon 
him to plead bad causes, that he had lost so many 
good ones; or the answer of Lord Lyndhurst to 
the defendant in person who ‘feared that he 
would have a fool for his client,’’ that the saying 
‘‘was framed by the lawyers.’’ — Pall Mall Ga- 
zette. 
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